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Catch the Crime Leader to Secure
Crime Crackdown: An Analysis
of Criminal Conspiracy Under the
United States’ Economic Espionage Act

Ping-Hsun Chen

Abstract

This article aims at discussing how to make it effective to counter a criminal master
behind a plot of trade secret misappropriation. This article starts with a Taiwan case where the
prosecutors made a huge effort to put a criminal master in prison. Then, this article introduces
the concept of criminal conspiracy under the U.S. Economic Espionage Act (“EEA”) and
analyzes a recent EEA case involving technology information gathering of spy operations,
United States v. Xu, 114 F.4th 829 (6th Cir. 2024). This article suggests that Taiwan may learn
something from the U.S. approach and introduce criminal conspiracy into the Taiwan Trade

Secrets Act to perfect the efficiency of the law enfor.

Keywords: Trade Secret, Criminal Misappropriation of Trade Secrets, Intent to Use Abroad,

United States’ Economic Espionage Act, Circumstantial Evidence, Conspiracy
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MODEL PENAL CODE § 5.03(1) (“A person is guilty of conspiracy with another person or persons
to commit a crime if with the purpose of promoting or facilitating its commission he:

(a) agrees with such other person or persons that they or one or more of them will engage in conduct
that constitutes such crime or an attempt or solicitation to commit such crime; or

(b) agrees to aid such other person or persons in the planning or commission of such crime or of an
attempt or solicitation to commit such crime.”).

MODEL PENAL CODE § 5.03(5) (“No person may be convicted of conspiracy to commit a crime,
other than a felony of the first or second degree, unless an overt act in pursuance of such conspiracy
is alleged and proved to have been done by him or by a person with whom he conspired.”).
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Michael T. Cahill, Attempt, Reckless Homicide, and the Design of Criminal Law, 78 U. COLO. L.
REV. 879, 956 (2007).

State v. Young, 139 S.W.3d 194, 198 (Mo. Ct. App. 2004) (“Prior attempt law required an overt act
towards the commission of the crime, i.e., some act beyond mere preparation.”).

MODEL PENAL CODE § 5.03(2) (“If a person guilty of conspiracy, as defined by Subsection (1)
of this Section, knows that a person with whom he conspires to commit a crime has conspired with
another person or persons to commit the same crime, he is guilty of conspiring with such other person
or persons, whether or not he knows their identity, to commit such crime.”).

MODEL PENAL CODE § 5.03(3) (“If a person conspires to commit a number of crimes, he is guilty
of only one conspiracy so long as such multiple crimes are the object of the same agreement or
continuous conspiratorial relationship.”).

MODEL PENAL CODE § 5.03(6) (“It is an affirmative defense that the actor, after conspiring to
commit a crime, thwarted the success of the conspiracy, under circumstances manifesting a complete
and voluntary renunciation of his criminal purpose.”).
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MODEL PENAL CODE § 5.03(7) (“For purposes of Section 1.06(4):

(a) conspiracy is a continuing course of conduct that terminates when the crime or crimes that are its

object are committed or the agreement that they be committed is abandoned by the defendant and

by those with whom he conspired; and

(b) such abandonment is presumed if neither the defendant nor anyone with whom he conspired does

any overt act in pursuance of the conspiracy during the applicable period of limitation; and

(c) if an individual abandons the agreement, the conspiracy is terminated as to him only if and when

he advises those with whom he conspired of his abandonment or he informs the law enforcement

authorities of the existence of the conspiracy and of his participation therein.”).

26 18 U.S.C. § 1831(a); I8 U.S.C. § 1832(a).

27 18 U.S.C. § 1831(a); I8 U.S.C. § 1832(a).
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United States v. Martin, 228 F.3d 1, 10-11 (1st Cir. 2000).

Id. at 11.

1d.

United States v. Hsu, 155 F.3d 189, 203 (3d Cir. 1998) ( “We also hold that the defendants have no

need for the Taxol documents to defend against the government’ s charges of conspiracy, because
we conclude that legal impossibility is not a defense to conspiracy.” ).

Id. (“[T]he law of conspiracy is much more preventive, aiming to nip criminal conduct in the bud
before it has the chance to flourish into more ominous behavior.”).

Id. (“It is thus the conspiratorial agreement itself, and not the underlying substantive acts, that forms

the basis for conspiracy charges.”).

United States v. Yang, 281 F.3d 534, 544 (6th Cir. 2002) ( “It is the mutual understanding or
agreement itself that is criminal, and whether the object of the scheme actually is, as the parties
believe it to be, unlawful is irrelevant.” ).
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Cameron Knight & Kevin Grasha, Man Who Tried to Steal GE Aviation Secrets Sent Home to
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