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* Distinguished Professor, School of Law, Henan University of Science & Technology, China.

% @

EFFRRRNE B Sk



IS U0 B B8 8Y PR 22

REHDMENRBE | BEINER

BEREN RN AT AT A I AR R R
1% 5 | ZBE B AT B AR -

o [

2017 £ 5 H » g3 REB B RS
IHE » REFHEER A » 15 R0 It
FIETECHY » B BAAH % Kk
MZAKAFEGHR  B2EEREES
22 R PR BE AR AR B B 2R 7 ROR PR S5
WZEE » REIKEEBETE 748 9
BEHE - EERER - RES 4 REES
2 BIRIAHLE - REMEFEMER A - 15
R LFA0E 2 HIY - IO E G %
T R Rt 2 Ak AR SRR+ B2 b ]
W v BB 22 BREORE A RISIA H H
KR T IRREARFEHZEEHE -
G RS B FE A A R A i 2 H R 2 4
A KRR S B SRR R B R
BHE o B E R =GE RS R E B
CVERE - BB i - mi
KRSEE AR L B IESH EE - HHIF
MR = A R L ERR AR G RGR - 15
KR PSR E - £F AL &A%
i FEH [ BB R RS S R
— ~ I A 2N

R R SN RS T R P
{855 e SR A5 05 0K 222 5 A R 1A B
e AR S E - ER
HEREB SR KIRE - B RZE

WAL - I E A AR A
JoiE Rt R TR EE KRR -
B BB R ZE A - AR B A RE
BHMBE R ARIMNE > W@ KEH
FHE AR BRI - T - BERdE—77
AN AR BRI o RS (AKEERS —T7)
RUPVY I REA T SR 3 (R s e
s GRERRGZEE) IR A
EIR S 1052 RATSIBELS 2 1R 6 > XK
R Y L A6 7 ) JHL At B A S ER B S Ok
BT HERABEHES - &b A8
AIPREZ [ 5 55 KBS Z % - RIS
TiHEss o SB—2F - MR RIEREWIR
FEA - FHER HE M - s —75
HIRERR RIRBEAI RS - AR 5 A K
wELEL ? NRFE—TTHE - HISHRE
B R M e i v Ao HL R SR A -
ARV E GE T AR R E FR BLE RS ~ R
WIS i B R 5 7 SR AR E IR
B3t 25 A LUK - (P AERT 2 AR R EERY
JRIR - ARG AR B o W AR
BB AN G AN S IS o o0 o0 R
WhnE BT E - AT E R LK
KRN - ALEEAR T 48R

2 BT RIEH 1052 HRBA R
HEISREAERUE - RFEZ—TT - B 1Y

B —& TG AER S REEE

(—) HEF - () BEEEMINZAE
BUER - (=) REZ-THEMITRA
AR ZER - () RFEZ—TTE M

FZERE 107 £ 7 B

® 97



lgl 1;‘\% gﬁi/j& Judicial Aspirations 28 127 £

& HRBB R e ikE— S H
TR B R e A - BORHE R SRR 4
e () RFEZ— 5 LUES BE M
TEREEIRRE R o (R) kFEZ—HEHE
BEMST - (L) BREZEG - (L)
HEKRIEZIEIRE - (JL) EER
ELf =4« (1) RREILTE - A%
HRAER A8 A R E - B RiTELLSNE
A - HELUE ISR - kg —
FS 3RS - [HE RS —
FEEE S RS -

I 1052 RBECHUE - Bemik
B 1 e R R R RS 1052 1R
2 TR “HRTELSN S BARE - i
DUHE SRS IS IR Ty iy ~ SR My
HEIS R - R BB AR 1985 &
IR R R EERS R S & B T
] - AR E 2 AR TR - HH
HfER kT —HAafE - e
KBS » S AT ER 5 b Y M R X ks
IRNIEI Uit et R i iy % <
DA R IR I FORERE » HC A
B2 75 A B T IR B 2 75 - 1T
B 2 75 O A A T 148 2 7
FE {2 SR AT e > BT DU 5 S IR >

B B A OERMER R —5EN - £
AR R R MERHIB IR A BRI E -
ERFEIGRAEEFTHUE “HE DU R SR
HARHERREZ - HTEEE @ Efh
JI1SEE KBELE" - TR EH E R E
HEISEE K S KRR NS - A
Bk - HESNER - LHEKH
CWEH (clean hands) Z3EHE - HRA
fo o [EIRF B [ (R 35 B S A B &
ey KIMRIE MR RE ¥ 38 - ATl
HRFEE ST A ER - I FES & i
BHCHBERE MR ERKR e —77
M JEE FEEE MRS a0
A EREEMEE - B I9G5 Kk
i RFE A -
T BEIE THAIRA RS B E
M 2 B i v 3 B A1 O e 4 P BR Y
THRRAE AR BRERE A T
AERELS ) EENRME > HIRAZRE -
B EBRERE R Ry B LR EA RS IH
H AN RS THEES E B X
K2 BN B S 1 53 R B SH AR (no
fault divorce )~ Hi i & B 45 (fault
divorce ) FHfE >y
(—) MESHEENS - fRI8 EAEERAEHEL

U B &k 2001 £ EF 5 2193~ 5 2215 5 H] 0k o
2 R &K 2005 SEE L H 2059 SEH] R~ 2006 SFH AR R ERE @RS o

See http://family.findlaw.com/divorce/an-overview-of-no-fault-and-fault-divorce-law.

html#sthash. 7ENZ07sn.dpuf, visited on Dec. 30, 2015.
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4 Plese v. Plese, 146 Ind. App. 545 (Ind. Ct. App. 1970).

rhEERE] 107 £ 7 B ® 9



lgl 1;‘\% gﬁi/j& Judicial Aspirations 28 127 £

EHINRYBIEE - AER By B2 (e 2 2 1 v i
W R P D — TR - BRI
B AFEBERAIF 7 & (public policy
interest) » N 5 30 Fid {5 €8 7 L AHE B A
A SRR % (not forcing two people
to stay married ) - FHE A G E Kk L ¥
JRES AR R i AUAS - SE B RIE MG T
MRS DL S B SRR - HOAE AN INE R
RIS IR E HAE - BLOE A TR —E
FLRRE - ISR RS L E TSR RS
TEIE A HE 2 B — B b o i A AR AR T
e - BNBEas ARy — 5k - B
HAE - PRATASIN E BITE AN - IS A
J7 + BIVHT A AR BC A ~ 1R 45 A0 I 4R B 15
AREE HEAE ~ R RE AR SRR I s
AR IR N LS - Bt A gk
PR AL T A0 T F B 2 S AR 2 T - R
Z 0 IBIRARE - WHZEREAERE
&G BELFEAERER - A28
THTHY R A J S8 2K TR TR GE

N #2013 F 6 H 20 H HY
United States v. Windsor & & » 3£
I e 1 e RIS 2 B S CCF B 4 A3 )
(DOMA : Defense of Marriage Act)
EIEMPEE T, EER T B
— LR LG RFRSR . DK
"HOME L Ry T RUEAEIN—TT . 2B
SE v E T 2 B A R Y B R S 1 Y e
BEIEERE A EERERN - B
FHr 2015 4E 6 H 26 Hifi#® Obergefell

100 @

EFFRRRNE B Sk

v. Hodges AR » 1E UG ZE (A S A5 4
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? Wehrkamp v. Wehrkamp, 357.N.W.2d 264 (1984).

19 palmer v. Palmer, 316 N.W.2d 631 (S.D.1982).
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2 In re Marriage of Graham, 194 Colo. 429, 432, 574 P.2d 75, 77 (1978).
13 In re Marriage of Goldstein, 423 N.E.2d 1201 (1981).

14 Grosskopf v. Grosskopf, 677 P.2d 814(Wyo.1984).

15 DeWitt v. DeWitt, 98 Wis.2d 44, 58, 296 N.W.2d 761, 768 (1980).
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B 58 sl R 1 P RYA A B 2 11
TAEFR 154 fa E BRI - K BE 22 1 8
i Ry HARYEN S M E - /2 Inman
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HJ Inman v. Inman &

7 Mahoney v. Mahoney, 182 N.J. 598, 605, 442 A.2d 1062, 1066 (1982).
18 Saint-Pierre v. Saint-Pierre, 357 N.W.2d 250 (S.D.1984).

9 1n re Marriage of Horstmann, 263 N.W.2d 885 (Iowa 1978).

20 Inman v. Inman, 578 S.W.2d 266 (Ky.App. 1979).
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Audrey R. WEHRKAMP, Plaintiff and Appellant,
V.
Scott R. WEHRKAMP, Defendant and Appellee.
No. 14325.
Supreme Court of South Dakota.
Decided October 3, 1984.
HENDERSON, Justice.

A divorce was granted to both of these parties by the Second Judicial Circuit Court on
June 21, 1983. Appellant, Audrey R. Wehrkamp, appeals the property award provided in

the judgment of divorce. We affirm.

At the time of their marriage on August 2, 1975, appellee Scott R. Wehrkamp held a
Bachelor of Science degree from South Dakota State University, Brookings and appellant
had completed one year of college. During the first years of the marriage, appellee
attended dental school at Loyola University in Chicago, Illinois, where he received a
D.D.S. degree. Appellant, during this same period, completed five years of college and

obtained a dental hygiene certification.

While in Chicago attending school, both parties received educational loans, grants, and
gifts from relatives. Both parties also maintained part-time employment during these

years.

Under the decision of the trial court, it was found that both parties had saleable skills
as licensed professionals. Both parties were in good health and both had a trade or skill

sufficient to maintain their accustomed station in life without financial contribution from
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the other party. The personal property and real estate acquired during marriage were
divided equitably between the parties, each receiving roughly one-half. Appellant did not

ask for alimony and it was not awarded.

The trial court further found that the future earnings of the parties, being too speculative,
were not to be considered part of the property award. Also, the court did not consider
appellee's education and professional license a marital asset for property division
purposes. Considering the respective educational benefits, degree, certification and the
contributions of both parties in obtaining these, the trial court held that neither party had

established they were individually entitled to a contribution award.

Appellant contests the trial court's failure to take into consideration appellee's increased
earning capacity resulting from his D.D.S. degree. Appellant claims this is the most
valuable asset acquired by the parties during the term of their marriage and that it is an
asset subject to appraisal. She contends it was an abuse of discretion not to consider this

in dividing the marital property. See Palmer v. Palmer.

We are faced with this question: Is an individual's future earning capacity resulting from
an advanced degree "property" in divorce cases? There is a growing body of case law
on this subject throughout the various jurisdictions. See generally, Annot., 4 A.L.R.4th
1294 (1981). The majority view is that an advanced degree or professional license is not
"property" as that term is used in divorce settlement cases. An early leading case in this

area was In re Marriage of Graham, wherein it was stated:

An educational degree... is simply not encompassed even by the broad views of the
concept of "property." It does not have an exchange value or any objective transferable
value on an open market. It is personal to the holder. It terminates on death of the holder
and is not inheritable. It cannot be assigned, sold, transferred, conveyed, or pledged. An

advanced degree is a cumulative product of many years of previous education, combined

hEERE 107 £ 7 A O 115
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with diligence and hard work. It may not be acquired by the mere expenditure of money.
It is simply an intellectual achievement that may potentially assist in the future acquisition

of property... it has none of the attributes of property in the usual sense of that term.

See In re Marriage of Goldstein; Grosskopf v. Grosskopf.

It was an abuse of discretion for a trial court to value husband's law degree as a marital

estate asset, according to a Wisconsin Appeals Court in DeWitt v. DeWitt.

Whether a professional education is and will be of future value to its recipient is a matter
resting on factors which are at best difficult to anticipate or measure. A person qualified
by education for a given profession may choose not to practice it, may fail at it, or may
practice in a speciality, location or manner which generates less than the average income
enjoyed by fellow professionals. The potential worth of the education may never be
realized for these or many other reasons. An award based upon the prediction of the
degree holder's success at the chosen field may bear no relationship to the reality he or she
faces after the divorce. Unlike an award of alimony, which can be adjusted after divorce
to reflect unanticipated changes in the parties' circumstances, a property division may not.
The potential for inequity to the failed professional or one who changes careers is at once
apparent; his or her spouse will have been awarded a share of something which never

existed in any real sense.

In New Jersey, it has been held that a person's earning capacity should not be recognized
as a separate, particular item of property, even where its development has been aided and
enhanced by the other spouse. Stern v. Stern. Further, "[obviously, if the enhanced earning
capacity itself is not distributable property, then neither is the license or degree, which is
merely the memorialization of the attainment of the skill, qualification and educational
background which is the prerequisite of the enhanced earning capacity and on which it is

predicated." Mahoney v. Mahoney. It has none of the attributes of distributable property.
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As we did in Saint-Pierre v. Saint-Pierre, decided this day, we align ourselves with the
majority rule in now holding that a professional degree or license and/or the potential
earning capacity stemming there from is not distributable property. We therefore find
that the trial court did not abuse its discretion in failing to consider appellee's enhanced
earning capacity a marital asset subject to property division upon divorce. The factors and
variables involved in such a consideration are simply too speculative and could only act

to turn the possibility of inequity on the one hand into a probability of such on the other.

We note that not all courts have rejected the concept that potential earning capacity
made possible by an advanced degree may be considered an asset for distribution by the
court. See In re Marriage of Horstmann; Inman v. Inman. However, it was the particular
circumstances of each case which motivated these decisions. In Horstmann, wife did
not complete her formal education and provided the major source of support through
employment with a bank while husband attended law school. The court found husband's
law degree was conferred upon him with the aid of his wife's efforts, and thus, she should

share in the potential for increase in earning capacity made possible by the degree.

Despite strong reservations to the contrary, similar circumstances prompted the holding in
Inman, 578 S.W.2d at 268, that under "certain instances ... treating a professional license
as marital property is the only way in which a court can achieve an equitable result." The
court cited the most common instance as being a situation where one spouse supports the
other through school, only to have the marriage dissolve immediately upon graduation.
In a subsequent decision involving the same parties, see Inman v. Inman, the Kentucky
Supreme Court expressed that it could not accept a proposition that an educational degree
is, upon dissolution of a marriage, marital property. However, that court recognized the
issue of fair compensation to a person who has supported his or her spouse while the
other was in school, when the marriage dissolves before the family is able to realize the
benefits from the spouse's advanced education. Yet, the Kentucky Supreme Court went on

to express a formula in placing a value on an educational degree but expressly indicated
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that the degree itself was not marital property. There were two dissents to this decision.

Appellant argues that the case before us is a classic situation requiring application of
equitable principles to prevent an extraordinary injustice. She claims that appellee's
earning capacity was conferred upon him by her extraordinary efforts and that she
sacrificed her educational degree for the benefit of her husband. Appellant further
contends the trial court abused its discretion in failing to consider this substantial

contribution to her husband's D.D.S. degree.

We concede the equities to be adjusted between the parties will vary with the facts and

circumstances of each particular case.

Thus, the parties seeking divorce may be from a marriage that lasted many years in which
substantial property was accumulated. An equitable division of that property should result
in each party realizing the benefits of the college degree. On the other hand, where the
working spouse supports the family while the other attends college, obtains an advanced
professional degree, and promptly seeks a ... divorce, there is no property accumulated to
divide. The inequity of a divorce with no award to the working spouse is obvious. In this
situation, an award to that spouse which would afford an opportunity to obtain the same
degree under the same circumstances, or in the alternative, a sum of money equal to that
benefit seems equitable; and cases falling between these two extremes should be adjusted

accordingly.

Grosskopf, 677 P.2d at 822-23. Some authorities dub this "rehabilitative alimony."
Even the majority of cases, while refusing to recognize that potential earning capacity
is property, do indicate that it is "doubtless a factor to be considered by a trial judge in
determining what distribution will be ‘equitable' and it is even more obviously relevant
upon the issue of alimony." Accord, DeWitt; In re Marriage of Vanet; see also, Hubbard v.

Hubbard, (consideration based on theory of unjust enrichment). However, these issues are
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not pertinent to this case. Appellant did not request alimony, nor is she in need of some
sort of rehabilitative contribution. She has already pursued a career of her choice, one that

should provide adequate support in the manner to which she is accustomed.

Appellant attended school concurrently with her spouse. She received a certification in
dental hygiene as a result of her endeavor. Though she insists she sacrificed receiving a
bachelor's degree, the record does not bear out that this was a sacrifice in furtherance of
appellee's career. It was appellant's decision to pursue her certificate. She realized that
which she desired. She was, and is now, only one course short of her bachelor's degree.
Testimony indicates that failure to finish the course, after two correspondence attempts, is

due more to lack of motivation than anything else.

Further, the record indicates that both parties received government financial aid and help
from both sets of parents in the furtherance of their respective educations. Both parties
held part-time jobs throughout school. Both parties shared in household duties during this

time.

Appellant received her certificate late in 1978 and did work for some six months until
appellee graduated in May of 1979. Upon graduation from dental school, appellant did
help appellee establish a dental practice, but was paid a regular salary for her services as a

dental hygienist.

We do not dispute that "[t]o flatly refuse to find any sort of protected property interest
would work the grossest inequity in certain instances." Inman, 578 S.W.2d at 268. It was
those special instances which prompted the findings in Inman and Horstmann. But, the
equities simply do not cry out in a situation such as the one before us, where the only
real detriment is that appellant chose to pursue a career in a field potentially less lucrative
than that of her spouse. No extraordinary injustice is apparent in this case necessitating an

extraordinary remedy.
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Appellant also argues that the trial court erred in failing to consider certain interests
appellee allegedly has in Wehrkamp-Wehrkamp, D.D.S., P.C. Appellee and his brother
each own approximately 50% interest in this professional corporation. Appellee has an
employment contract with the corporation under which he is to be paid $32,760 a year.
However, for the past several years, appellee has only received one-third of that amount
as salary. Appellant claims that the unpaid portion should have been credited as an asset
of appellee. The additional income pursuant to the employment contract has never been
collected by appellee. The corporation is a fairly new business. It has a zero value. As
appellee testified, when the employment contract was drawn, he and his brother had high
expectations of success. They found, shortly thereafter, that expenses were much beyond
their anticipation. Therefore, cuts in salary had to be made. The court did not abuse its
discretion in failing to include as an asset an amount which does not exist. Further, though
the corporation has contracted to pay bonuses, they have not had any excess income to
defray same. Thus, there was no error in failing to include appellee's anticipated share of
bonuses. Based on an accountant's financial statement and the testimony of appellee, the
trial court valued appellee's interest in the corporation and required that he pay one-half
of this amount to appellant as a part of the property settlement. There was no abuse of

discretion in this valuation.

The judgment of the Second Judicial Circuit Court is affirmed.

Appellant is awarded $1,000 costs and attorney's fees for this appeal.

FOSHEIM, C.J., WOLLMAN and MORGAN, JJ., and DUNN, Retired Justice, concur.
DUNN, Retired Justice, participating.

WUEST, Circuit Judge, Acting as Supreme Court Justice, not participating.
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MARISA GOLUB, PLAINTIFF,
V.

A. RICHARD GOLUB, DEFENDANT
139 Misc.2d 440 (N.Y. Misc.)
SUPREME COURT, NEW YORK COUNTY.
MARCH 8, 1988

" When a person's expertise in a field has allowed him or her to be an exceptional wage

earner, this generates a value similar to that of the goodwill of a business. "

"There seems to be no rational basis upon which to distinguish between a degree, a
license, or any other special skill that generates substantial income. In determining the
value of marital property, all such income-generating assets should be considered if
they accumulated while the marriage endured. If one spouse has sacrificed and assisted
the other in an effort to increase that other spouse's earning capacity, it should make no
difference what shape or form that asset takes so long as it in fact results in an increased

earning capacity. "

"This court answers the question in the affirmative and holds that the skills of an artisan,
actor, professional athlete or any person whose expertise in his or her career has enabled
him or her to become an exceptional wage earner should be valued as marital property

subject to equitable distribution. "

JACQUELINE W. SILBERMANN, J.

This matrimonial action was commenced by service of a summons in June 1986. After a
timely appearance by defendant, a verified complaint was served on or about August 29,
1986. Issue was thereafter joined on November 4, 1986. A sufficient showing having been

made at trial that the marriage which had been dying in 1984 was moribund as of 1985, a
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dual divorce on the grounds of constructive abandonment and abandonment was granted

and the trial proceeded as to the ancillary relief.

After listening to the many days of testimony, observing the witnesses' demeanor and
manner of testifying and studying the many exhibits offered in evidence, the court makes

the following findings.

STATEMENTS OF FACTS

The parties were married amidst a great deal of fanfare including television coverage
on February 14, 1982. Although there are no children of this marriage, plaintiff has a

daughter, Starlite, by a former marriage.

Plaintiff, Marisa Berenson, is a renowned and celebrated film and television actress and
model. At the time of the marriage she apparently enjoyed enormous entree to the world
of arts and fashion both in her own right and as the granddaughter of Elsa Schiaparelli,

the celebrated couturiere.

At the time of the marriage, defendant A. Richard Golub was a successful attorney
who had been in private practice for many years and who attracted media and celebrity
attention. Indeed, at the time immediately preceding their marriage, defendant was
engaged in the trial of a matter involving Brooke Shields which was getting a substantial

amount of media coverage.

It is clear that both parties coveted and gained the attention of the press and the company

of the "Rich and Famous".

After living at several different locations during the first few months of their marriage,

in the fall of 1982, the parties purchased a four-story townhouse at 209 East 83rd
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Street. This house was found by defendant and purchased for $575,000. The purchase
was accomplished by the parties' assumption of a then existing small mortgage, and a

contribution by plaintiff of $58,000 and defendant of $75,065.61.

On February 1, 1984 the 83rd Street property was sold for $950,000. Defendant had
acquired the contract to purchase the townhouse at 42 East 64th Street for $50,000 and
paid an additional $55,787.65 for a total cash payment of $105,787.65. Because the
purchase of East 64th Street preceded the sale of 83rd Street property by six days, the
remainder of the purchase price was covered by a purchase-money mortgage of $675,000

and a bridge loan of $250,000.

An examination of the various checks introduced into evidence as well as the testimony
of the parties reveals the fact that the parties in effect pooled their income and defrayed

their expenses using a flexible and/or pragmatic approach.

Plaintiff's funds, including income from films, television, modeling and a book, were
placed mainly in two accounts. (Plaintiff had a separate Paris account as well.) One was
called "A. Richard Golub Special Account No. 2" and the second "Echoes of Eternity".
Defendant had signatory powers on both these accounts. Throughout the marriage it
is evident that defendant made many of the decisions concerning the management of
plaintiff's financial matters and how their moneys would be spent. Thus, their moneys
were used interchangeably to pay their various expenses including expenses for the East

83rd Street house, the East 64th Street house, taxes and general living costs.

Beginning at the start of the marriage and continuing thereafter, plaintiff spent almost
half of every year in Europe. In September 1985, plaintiff found an apartment in Paris
which she leased in her name. Defendant contributed $32,500 toward obtaining the Paris

apartment. Plaintiff has had exclusive use of the Paris apartment.
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Throughout the marriage plaintiff appeared to have been engaged in pursuing her
career both in the United States and abroad, concededly successfully. While in New
York, the parties ate frequently in restaurants and seemingly entertained little at home.
Housekeeping and child care were tended to by hired help. These homemaking services
were solely supervised by the defendant for approximately half of every year while
plaintiff was in Europe. Likewise, defendant supervised the renovations made to the
marital real estate as well as the negotiations and litigation necessary to vacate the rental

apartments that were contained therein.

CONCLUSIONS OF LAW

Maintenance

In deciding plaintiff's request for maintenance, the court considered the statutory

standards embodied in section 236(B)(6) of the Domestic Relations Law.

The court notes that this is a short childless marriage in which both parties are in excellent
health. Plaintiff has been a model since she was a teen-ager, appearing on the covers of
such magazines as Vogue, Bazaar, Time and People. She is also a successful film and
television actress. She works in this country as well as abroad, since she speaks several
foreign languages. Plaintiff also wrote a book on fashion titled "Dressing Up" which was
published by G.P. Putnam Sons. Her talent and beauty have enabled plaintiff to become a

substantial wage earner.

During the course of the marriage due in part to defendant's assistance by dint of his
legal skills and business acumen plaintiff's earnings have appreciated. In this connection,
defendant assisted plaintiff, inter alia, by getting her personal financial affairs in order at
the inception of the marriage and making efforts throughout the marriage to advance her

career. Indeed, plaintiff's income has significantly increased during the marriage to a point
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where she earned in excess of $150,000 in 1987.

Plaintiff is clearly able to maintain out of her own resources, as well as the equitable
distribution to be awarded herein, the standard of living she has enjoyed during the
marriage to defendant. Thus, an award of maintenance is inappropriate and none is

awarded.

Marital Property and Separate Property

Marital property is defined in section 236(B)(1)(c) as "all property acquired by either or
both spouses during the marriage". That is, the assets that represent the capital product of

what was essentially a partnership entity.

The court finds the following items to be marital property: the marital residence at East
64th Street; the increase in value of defendant's practice; the increase in value in plaintiff's
career; the furnishings in the marital residence; the furnishings in the Paris apartment; and

the dollar sign painting by Andy Warhol.

Equitable Distribution

In deciding the issue of the equitable distribution of the marital property the court has
duly considered the factors enumerated in Domestic Relations Law §236(B)(5)(d) and
being cognizant that "[the function of equitable distribution is to recognize that when a
marriage ends, each of the spouses, based on the totality of the contributions made to it,
has a stake in and right to a share of the marital assets accumulated while it endured"

Increase in Value of Acting and Modeling Career

Defendant contends that the increase in value of plaintiff's acting and modeling career is
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marital property and he seeks equitable distribution thereof as a result of his contributions
thereto. The law of this State is clear that any increase in the value of separate property
of a spouse occurring during the marriage which is due in part to the direct or indirect
contributions of the other spouse may be considered property. Further, the law is clear that
professional licenses are included in the definition of property and that this definition has

been extended to include academic degrees as well as professional licenses.

Plaintiff, citing Morimando v Morimando, contends that her celebrity status is neither
"professional” nor a "license" and hence not an "investment in human capital subject to
equitable distribution." Moreover, plaintiff argues that because a career in show business

is subject to substantial fluctuation, it should not be considered.

In O'Brien (supra), the fact that the professional license itself had no market value was
irrelevant. It is the enhanced earning capacity that the license affords the holder that is of
value. In this respect, all sources of enhanced earning capacity become indistinguishable.
"Could it rationally be concluded that, for purposes of equitable distribution upon divorce,
the Court of Appeals intended to limit as marital property, licenses enumerated in the
Education Law? Hardly, given the definition of a license's value as enunciated in O'Brien
as being enhanced earning capacity." (McGowan v McGowan) McGowan (supra) gives
"enhanced earning capacity" an expansive meaning. The same logic used in McGowan to
extend marital property to include degrees can be applied to include as marital property
a spouse's unique ability to commercially exploit his or her fame. In O'Brien (66 N.Y.2d
576, supra), it was the privileges conferred by the license that were critical to the court's
decision, not the piece of paper itself. In McGowan, it was not the spouse's degree that
was divisible; it was the income generated by exercising the privileges associated with the

degree that the nondegreed spouse was seeking to share.

In O'Brien (supra), the court appears to be speaking of an intangible asset, i.e., "enhanced

earning capacity" and not a tangible asset or "res". (See, Morimando v Morimando, supra.)
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In fairness, just as McGowan (supra) was a logical extension of O'Brien (supra), the right

of a spouse to share in other valuable assets must be the next step forward.

There is tremendous potential for financial gain from the commercial exploitation of
famous personalities (25 UCLA L Rev 1095). There is a proprietary interest in the product
of a celebrity's labors. The right to exploit a celebrity's fame has been held to descend
to his heirs (Price v Roach Studios, 400 F. Supp. 836). This exemplifies the property
nature of a celebrity's fame. A commercial endorsement is essentially a "license" to use
a person's fame. "Recognition of the community's interest in certain of these intangible
interests indicates a disposition on the part of the judiciary to re-evaluate old notions of
property. In light of this, consideration of the community property issues posed by the

right of publicity seems overdue" (25 UCLA L Rev 1095, 1113).

There is an analogy to be made between the right of publicity and professional goodwill.
In both rights, there is a secondary meaning generated by a name and benefits derived

therefrom. In either case, the right becomes an income-producing source.

The courts should treat all matrimonial litigants equally and should not prejudice nor
penalize a spouse who is married to a nonprofessional who may nevertheless become
an exceptional wage earner. The O'Brien remedy should be applied evenhandedly to
all spouses. (Samuelson, The Valuation of Non-Tangible Assets of Non-Professionals,
19 [No. 2] Fam L Rev 1 [NY St B Assn, June 1987].) Otherwise, what will result is an
economic windfall to some and an unfair deprivation to others. Clearly, there are certain
fields in which the earning capacity exceeds that of other fields which require licensure.
When a person's expertise in a field has allowed him or her to be an exceptional wage

earner, this generates a value similar to that of the goodwill of a business.

In Morimando (supra), the spouse of a physician's assistant sought to have that spouse's

license declared marital property for equitable distribution purposes upon divorce. The
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court distinguished this case from O'Brien (66 N.Y.2d 576, supra) because a physician's
assistant does not share the same level of opportunity as does an M.D. A physician's
assistant was said to always rely on an employer. The court also referred to the statute
applicable to physician's assistants and noted that it "clearly imposes limitations upon the
exercise of their functions." The physician's assistant is "destined to remain an employee."
Unlike a physician's assistant, an actress/model often functions independently, on a free-

lance basis and is not at the mercy of his or her employer.

O'Brien (supra) is the law. If it is to remain as good law, the rule should be uniformly
applied. There seems to be no rational basis upon which to distinguish between a degree,
a license, or any other special skill that generates substantial income. In determining
the value of marital property, all such income-generating assets should be considered if
they accumulated while the marriage endured. If one spouse has sacrificed and assisted
the other in an effort to increase that other spouse's earning capacity, it should make no
difference what shape or form that asset takes so long as it in fact results in an increased
earning capacity. The rationale in both O'Brien and McGowan (supra) for awarding the
spouse an economic interest in the intangible asset seems to have been based on a view
of the asset as "investments in the economic partnership of the marriage and * * * the

product of the parties' joint efforts". (McGowan v McGowan, supra, at 230.)

The noncelebrity spouse should be entitled to a share of the celebrity spouse's fame,
limited, of course, by the degree to which that fame is attributable to the noncelebrity
spouse (25 UCLA L Rev 1095). The source of the fame must still be traced to the marital
efforts.

Thus, as in O'Brien (supra), if a spouse devotes himself or herself to the family
throughout the marriage, giving up career opportunities, and no liquid assets exist, the
court should compensate this spouse for his or her contribution enabling him or her to

pursue his or her career and not just a terminable maintenance award. For example, if
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instead of medical school the spouse went to music school and became a celebrated

pianist, in equity both accomplishments must be treated equally.

The question, therefore, presented is should O'Brien (supra) be extended so as not to

prejudice a spouse who is married to a nonprofessional?

This court answers the question in the affirmative and holds that the skills of an artisan,
actor, professional athlete or any person whose expertise in his or her career has enabled
him or her to become an exceptional wage earner should be valued as marital property
subject to equitable distribution. Thus, although plaintiff's celebrity status is neither
"professional" nor a "license" (Morimando v Morimando, supra) its increase in value is

marital property, despite the difficulties presented in valuing such property.

[Portions of opinion omitted for purposes of publication. ]
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