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4 Stephen M Bainbridge, Using Reverse Veil Piercing to Vindicate the Free Exercise Rights of Incorporated
Employers, 16 GREEN BAG 2D 235 (2013).
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5 See, Burwell v. Hobby Lobby Stores Inc. 573 U.S. 22 (2014).

6 Amy Sepinwall, Corporate Piety and Impropriety: Hobby Lobby's Extension of RFRA. Rights to the For-Profit
Corporation, 5 Harv. Bus. L. Rev. 173 (2014). Brett McDonnell, The Liberal Case for Hobby Lobby, 57 Ariz. L.
Rev. 777 (2015).

7 Stephen M. Bainbridge, A Critique of the Corporate Law Professors’ Amicus Brief in Hobby Lobby and
Conestoga Wood, 100 VA. L. REV. ONLINE 1 (2014).
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Hii#BainbridgeZ4% Using Reverse Veil Piercing to Vindicate the Free Exercise Rights
of Incorporated Employers—3Z » ££5J LU [FIH8 28 8 Bl EADAERE N Fl (B E o B i > A
rhokis HEEAEH » DUNRHEZE M © 32/ (E& LA Tyndale House Publishers, Inc. v.
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...the plaintiff is challenging the validity of a federal regulation requiring health-care
plans to cover contraceptives and other reproductive-related services, which include
sterilizations and abortion-inducing drugs, according to some critics of the mandate.

% SCE R — o SRS B S AR B T B A R P s I A E < Bainbridge 4%
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14 Tyndale House Publishers, Inc. v. Sebelius, 904 F.Supp.2d 106 (D.D.C. 2012).
15 Bainbridge, Supra note 4.
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In Tyndale, the government relied on the corporation’s separate legal personhood to
argue that a corporation could not have standing to vindicate the religious beliefs of its
owners. In rejecting that argument, Judge Walton relied on EEOC v. Townley Eng’g
& Mfg. Co., in which the defendant corporation claimed its free exercise rights were
violated by a provision of Title VII requiring employers to accommodate employees
asserting religious objections to attending mandatory devotional services. The court
declined to decide whether the corporation had free exercise rights, because the
court determined that the corporation was an “extension of the beliefs” of its owners.
Accordingly, the company had standing to assert the shareholders’ personal free exercise
rights. In so holding, however, the court identified no standard to be applied. To the
contrary, its holding is best described as a statement of a conclusion rather than the result
of an analytical process.
HEFEA TG TR ILA A B - BRI Rarig R AEZE A F]
EA B FEEE AR o EEO T - BRERERILA R ARG - FREX
[FIFE AR A RO - R SRR T A R AL IR R -
In corporate law, however, courts regularly allow claimants to pierce the corporate
veil in both forward and reverse directions, while still affording the shareholders the
other benefits of incorporation. When the veil is pierced going forward, shareholders
are denied the benefit of incorporation, while avoiding some of the consequences of

incorporation when the veil is reverse pierced.

16 19644 K 42 7% (Civil Right Act of 1964 ) # L3
17 Bainbridge, Supra note 4, at 239, 240.
18 Id. at 241, 242.

#1198 W) &) & 35 A Judicial Aspirations 121



D wmnaryam |

BIREERA AR RBIRE N FEH6.226 (b)) EAIE - AR
PRAAR S AT RIBUHATSIN - NERA BT REER AEE AN FE - R0 > BIER
Bepk S E i BRI > IR AIRETE T B A FEAY J ZHEPERE T 0 SRR T EAE
o EiEBERRRRAFES I IERRE L B ER - AR AP IR A s (8 A 5k A
e (B IR - R 1 T P B 8 R TR RY BOE AR - BRI A ik ke R &R (E B0 ]
" -

Limited liability is a defining characteristic of the corporation. Model Business
Corporation Act (MBCA) § 6.22(b) provides, for example, that “a shareholder of a
corporation is not personally liable for the acts or debts of the corporation except that
he may become personally liable by reason of his own acts or conduct.” Despite this
statutory shield, however, personal liability may be imposed on a shareholder under
the equitable remedy known as “piercing the corporate veil” (PCV). “The ‘veil’ of the
‘corporate fiction,” or the ‘artificial personality’ of the corporation is ‘pierced,” and the
individual or corporate shareholder exposed to personal or corporate liability, as the
case may be, when a court determines that the debt in question is not really a debt of the
corporation, but ought, in fairness, to be viewed as a debt of the individual or corporate
shareholder or shareholders.”

TEANFE R w] A IR A A E T (E R SRR 8 R E B B IBALAFAE - TR A FIiR
ez 55 (alter ego) - KIAHEZ A R F AR EF R RATEMLE - #ECargill, Inc.
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EREEEE T E AN E A B &0 2R DU B R R R R 25y
5, 5 HRO EhUAEE TEFEO ET R EREEASE = AZEE, CRER A
& "B IWBCREH , DIEE R ABEA R @Y 2%

Just as PCV allows a creditor to disregard the corporation’s separate legal existence in
order to treat the corporation as the shareholders’ alter ego, RVP permits a shareholder
to do so. In Cargill, Inc. v. Hedge, ... The Cargill court identified three factors to be
considered in a RVP case. First, the court must examine “the degree of identity between
the individual and his or her corporation [and] the extent to which the corporation is an

alter ego” of the shareholder. Second, the court must determine whether piercing the veil

19 Id. at 242, 243.
20 Id. at 243.
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would injure third parties, such as creditors. Finally, are there “strong policy reasons” to
justify a reverse pierce?

[ fg g A m A A PR > AEFEATSE TR T NEL AR A8
sy 5 (insider RVP, RVP-1) - i "M A A F 2R A F]Hi#Y ;  (outsider RVP,
RVP-O) AR ISR (8 N ERENGE KB B iR A A L B FAER - i3 (F
M o AR ARG K EB R A 7L B A o DI A S F L B T2
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Of the two versions of RVP, only so-called insider RVP (RVP-I) is at issue in
mandate cases. The related doctrine known as outsider RVP  (RVP-O ) comes into
play where a personal creditor of the shareholder seeks to disregard the corporation’s
separate legal existence. Here, however, the shareholder is asking the court to disregard
the corporation’s separate legal personhood so as to allow the shareholder to vindicate
his constitutional rights.

"AES AN AR ER A EIER ) F AN AR e g A WA ) i AR B R
EFHEEERE - FlE TEFEAFEY ) BTN EEE A ES ) P
EHEEEE - AHEREEE RS S ST A REROLER R — KPR - R Bl
M TAE AR S EE AR ) Ko SRR TR - T EERARANE AR AR A
AR E BRI BIS R AER A IE RSN A E #1857 A A 5RO IE B 2 2
> B AFIRE RN 5 BHIaERE - o 2

The difference between RVP-I and RVP-O has critical doctrinal implications. In
particular, the first prong of the test used in both PCV and RVP-O focuses to a
considerable extent on whether the shareholder complied with a long laundry list
of corporate formalities. When RVP-I is in play, however, those factors are largely
irrelevant. “It would be clearly aberrant to allow a corporate insider to reverse pierce
the corporate entity because the insider caused the entity to fail to observe the requisite
corporate formalities and operated it as the insider’s alter ego.”

TEAZEER P AR A S a8 28 2~ =] T I FIS I B PR E Al SR » T 2 4R — 2Ry
AmEEAEZE - DARRE & A2 A B R PR 2 SR BB AR AE — 2 » (AR L B AR &
% o e IER A S [F) i 2 8w R TR AV ECE B - (HREE TR A 1 TE(E DUR B E R AR

21 Id. at 245.
22 1d. at 245, 246.

#1198 W) &) & 35 A Judicial Aspirations 123



r@ snmaaren | JIEEE

TEF B BT RN E B R AR 8 - P
Invoking RVP-I in the mandate cases would not be outcome determinative. Instead,
it would simply provide a coherent doctrinal framework for determining whether the
corporation is so intertwined with the religious beliefs of its shareholders that the
corporation should be allowed standing to bring the case. Whatever demerits RVP-I may
have, surely it provides a better solution than the courts’ current practice of deciding the
issue by mere fiat.

AN > G AT Bainbridge 2 #5%2£E A Critique of the Corporate Law Professors’ Amicus
Brief in Hobby Lobby and Conestoga Wood— 1 » ZEFE R E - DI a8 28/ & H
O EATRAZ 0 - TRHUBREL - 514407 A RIIEEEE $1 ¥ Hobby LobbyZ it /N H]Ed
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23 1d. at 249.
24 See Bainbridge, Supra note 7, at 7-20.
A. The Brief Misrepresents Hobby Lobby’s and Conestoga Wood’s Argument.
B. Reverse Veil Piercing is an Established Doctrine.
C. The Law Does Not “Strongly Oppose” Reverse Veil Piercing.
D. The Brief’s Sleight of Hand Should Not Obscure the Important Policy Issues at Stake.
E. The Supreme Court Should Invoke RVP-I to Prevent the Government from Continuing its “Shell Game.”
F. Applying RVP-I in the Contraception Mandate Cases Would Not Be “Disruptive to Business.”
G.RVP is not Outcome Determinative.
H. Even Assuming RVP-I Would Give Hobby Lobby and Conestoga Wood a “Competitive Advantage,” They Would
Not Be Alone.
I. RVP-I Will Not Lead to “Disruptive Proxy Contests.”
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Shareholders in closely-held and family-owned businesses often find themselves in
disputes over values. Factions emerge; majority shareholders gang up on minority
shareholders; dissenters lose their jobs and are excluded from decision-making;
dividends previously paid and relied upon are discontinued; etc. In such circumstances,
minority shareholders find themselves with no economic return on their share ownership.
Corporate law casebooks are filled with these dramas. .... Running a family business is
difficult enough, even without infusing disruptive and personal issues such as religion
into the mix. Under a values pass-through theory, one can imagine majority shareholders
“freezing out” family members who do not adhere to the majority’s religious beliefs.
Bainbridge#Z R8T - Bt - NI er A a0 F A REIERI#T thIFflm B4 - 2%
HETIE/ R ate g AR EO =PI - BlEgE—F8E THR%, - HEREEED
=

ST

RS A MLREAHND AR @RS AT EY LM S B E SN g
JEIRTUB L S S T Bl g 2 %

First, as we have seen, RVP is neither novel nor all that unusual. Courts presently pierce
in about one out of eight RVP cases, yet family businesses somehow manage to muddle
along. Why should allowing RVP-I to vindicate cherished constitutional rights suddenly
change the dynamics of such businesses?

HR o NMEEZRH L REREANBAGH AR R BEETE - HE - AR
RN B AR EFEIEE AR A - A GRS i SRR ~ RS
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251d. at 15.
26 Id. at 15, 16.
271d. at 16.
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Second, oppressive conduct by majority sharecholders is something corporate law
devotes much of its effort to preventing even outside of the context of religion. Indeed,
the problem of corporations exercising religion in a way the minority dislikes is trivial
compared to the problem of minority discontent with strategic business decisions,
deciding what share of profit should be issued as dividends, self-dealing by the majority
shareholders, etc., and the law provides numerous doctrines to protect the minority,
ranging from fiduciary duties to dissolution of the corporate entity. In addition, the law
permits shareholders of close corporations substantial freedom to protect themselves and
organize their decision-making processes via private ordering. Minority shareholders
are thus not without protection from the parade of horribles the Brief claims a decision
favoring Hobby Lobby and Conestoga Wood would visit upon them.

F= - BIEEER 7> A B BRAN T 722 e R 1R o PR AT 7 BIBE 2 i FE IR A B
PRt R RN AR AKRRES " ENATER#E, » BEREAFLE TUAE
MESENEEMRE,, - BE L R REE R S S R MR I &R pIRE H Y
e - BB EEEARET R A RFRENERTER - EHkREmESEZ
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Third, even if some minority shareholders are unhappy with the decisions made by
controlling shareholders, so what? Even states highly protective of minority shareholder
rights recognize that the majority shareholder has rights of “selfish ownership” and
“must have a large measure of discretion” in running the corporation. Indeed, courts
have gone so far as to hold that the “selfish ownership” rights of controlling shareholders
should “not be stymied by a minority stockholder’s grievances if the controlling group
can demonstrate a legitimate business purpose and the minority stockholder cannot
demonstrate a less harmful alternative” for their conduct.

R AR AR — B 555 R E 5 B A RIEE e B SR VB R i 22 < IR
= B FEVCR R B o 7

Finally, and most fundamentally, the Brief assumes, without justification, that speculative
considerations of potential friction among shareholders should weigh more heavily than

considerations of free exercise of religion.

28 Id.
29 Id.
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In Wilkes v. Springside Nursing Home, Inc., the Massachusetts high court held that the
controlling shareholders of a close corporation “have certain rights to what has been
termed ‘selfish ownership’ in the corporation which should be balanced against the
concept of their fiduciary obligation to the minority.” The Wilkes court then elaborated
a test by which a court must ask “whether the controlling group can demonstrate a
legitimate business purpose” for a challenged action, with due regard for the majority’s
need for “room to maneuver” and “a large measure of discretion” in setting corporate
policy. Under this test, if the majority asserts such a business purpose, the minority
must demonstrate that the objectives of the challenged action could have been achieved
in a manner less detrimental to the minority’s interests. The court will then “weigh
the legitimate business purpose, if any, against the practicability of a less harmful
alternative.”
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AAE Gy 5 FH o B iR R D B R AE R B - R a8 P e ROE R D8
BRZEANFEHED » EEREEEI L EZAEELEE © KRR EI AR
DD B R R MER ISR S - Frple (REIIERE) fifa BB 5
<~ REEAMIEERERE (DUREER) Flmanb 27k - &0 Bk AERHSRELS
A E ] R B E O R SRR (BIANEHR SR Rl 2 Ed@ )y oA 3i(E
ON R B B ERY B RURE NS5 ) - ARt E L REVEER R A FHRE R
INFIFERE A 52 FARERRATFT R  Rrs E 2 °

301d. at 17.
311d.at 17, 18.
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In applying this test to the issues at hand, it does not seem too much of a stretch to find
a reasonable business purpose for a corporation asserting a religious identity, even in
the Brief’s highly speculative scenario in which all interested parties anticipate a loss
of customers. Moreover, even in the states most protective of minority shareholders,
instances where courts have found breaches of fiduciary duty by controlling shareholders
toward minority shareholders tend to be linked by certain broad factual commonalities:
majority power used to obtain economic advantage at the expense of the minority,
especially (though not always) underhandedly; majority power used for actions that do
not benefit all the shareholders (qua shareholders) proportionately; majority power used
to frustrate reasonable minority expectations that are common or customary in close
corporations (such as continued participation in the business, the ability to get money
out of their investment through dividends or employment, etc.). Does anyone really see
potential shareholder disputes over expressions of corporate religious identity as being
particularly susceptible to analysis in these terms?
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Proxy contests are principally an issue for public corporations, while RVP-I — like
forward veil piercing — is exclusively an issue for close corporations. The claim is thus
disingenuous, at best. Nevertheless, this claim — while false — does provide a valuable
opportunity for reminding the reader that the Brief’s concern for minority shareholders
with diverse interests is largely irrelevant. As this author has noted: “[A] public corporation
with many shareholders holding diverse views is a poor candidate for RVP-I. In contrast, a
closely held corporation — even if quite large by metrics such as assets or employees — with

a small number of shareholders holding common religious beliefs is a good candidate.”

32 1d. at 20.
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