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it

TR 2 Rule 10b-5 ° thi [ FRMICIERK «

Section 10b HYELEAN T -

It is unlawful to use or employ, in connection with the purchase or sale of any security
registered on a national securities exchange or any security not so registered, any manipulative
or deceptive device or any securities-based swap agreement, or contrivance in contravention of
such rules and regulations as the Commission may prescribe as necessary or appropriate in the
public interest or for the protection of investors.

(HEE - EEEEZF RS BBk SEC ik HEEZ CMHRAL ST

AT AA1G 68 P R ME BRI T B ~ BT Ar) DAGE 25 e FE R o A #7738 ~ 313K 1T

I SEC Tuifer I HA R B R & & NPTl E < HUE )

Rule 10b-5 BYBUEMTT

It shall be unlawful for any person, directly or indirectly:

(a) to employ any device, scheme, or artifice to defraud,

(b) to make any untrue statement of a material fact or omit to state a material fact necessary
in order to make the statements made, in light of the circumstances under which they were
made, not misleading, or

(c) to engage in any act, practice, or course of business which operates or would operate as a
fraud or deceit upon any person, in connection with the purchase or sale of a security.
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(Abstain from trading or disclose it) o [MERZHF L AEEA - BB A

® 17 CFR 240.10b.
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(something of a pecuniary or similarly valuable nature) ; 2R 1fj 58 JuL X3 | §k
E e Ry Dirk 567 B 3R Fl) 2k 7 A] A 55 b i A PR F%'%H (to a meaningfully close
personal relationship ) ° ﬂﬁﬁ%%i@Z?ﬁmﬁﬁ%%% o JhiRE R B RR o BT SE
1B I S f e A B I AR T » 3B 72 Salman v. U.S. K- EZIEHE <R K - 3 H
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3
1934 fE38 %558 51555 10 166 b B % SEC rule 10b-5 22 [P AT EEHEBE 2N
A FIHARAHCEREEEITR ZERN  ZE K ENE KBRS - (BRIE
MR E AR (% EHERAMA KRR FRESRG RS - ABHE
SR T SE T T2 5 ) -
Section 10(b) of the Securities Exchange Act of 1934 and the Securities and Exchange
Commission’s Rule 10b—5 prohibit undisclosed trading on inside corporate information by
individuals who are under a duty of trust and confidence that prohibits them from secretly
using such information for their personal advantage. Individuals under this duty may face
criminal and civil liability for trading on inside information (unless they make appropriate

disclosures ahead of time).

oo .

By .

section- {683 ; securities- 78 75 5 Act- 3£ ; prohibit- 2% Il ; undisclosed- 7R ¥ %%
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HEITR G K EILEZFTEIKIE - 72 Dirks £ tippee Z B AL HUA A tipper &5
HMEREEZITREEHEBOEREEER » 4 tipper £RFy KA AF 28 11 25 A1t A

19 United States v. Salman, 792 F.3d 1087.
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HAWE  HEENRES - E—FPF 2 BEFEAE NIER AR ZE E AR5
(REEE FEH ) © tipper WA B E W00 E Ry &5 F1EH KIH B o BHE B0 3 A
BAE Ry )5 R T2 Zh LK

These persons also may not tip inside information to others for trading. The tippee acquires

the tipper’s duty to disclose or abstain from trading if the tippee knows the information was
disclosed in breach of the tipper’s duty, and the tippee may commit securities fraud by trading
in disregard of that knowledge. In Dirks v. SEC, 463 U.S. 646 (1983), this Court explained
that a tippee’s liability for trading on inside information hinges on whether the tipper breached
a fiduciary duty by disclosing the information. A tipper breaches such a fiduciary duty, we
held, when the tipper discloses the inside information for a personal benefit. And, we went
on to say, a jury can infer a personal benefit—and thus a breach of the tipper’s duty—where
the tipper receives something of value in exchange for the tip or “makes a gift of confidential

information to a trading relative or friend.”

B¥F:
tip- £ %1 5 acquire- J15 ; abstain- 251 ; in breach of - < ; commit fraud- fEIEFE

X 5 in disregard of knowledge- i 2 AR (@ AimFEILE ) 5 hinge on- HY
RIA 5 fiduciary duty- BREFER ;5 jury- 558 E 5 infer- #£3@ 5 in exchange for- 75y

2ZHA 5 confidential- FRERAY o

i

LA Salman FL#E A 5 A JEFI R LG o Salman H [F] {1 % 8§ iz 15 A1 =
KIEE » 1388 2 15 E KR AR Salman Z A © Salman 15 %15 K B &R ETR
5+ Al IR AR HE ¥ tippee FEAT » KR tipper CHUMIARB) 6 A ATT 385K
MY MEREANEE ZEHE - AR EESE AN - —FERUAER - 8k
Dirks ZEE 7 1 BRI B Ry ie W) &5 FIHEAT 2 5 L R HERR 3% 8 18 A2 - 2K
128 5 — B AR IEME M #E ] Dirks ZE3E1HR LR - MERF 3BT HIR -
Petitioner Bassam Salman challenges his convictions for conspiracy and insider trading.
Salman received lucrative trading tips from an extended family member, who had received

the information from Salman’s brother-in-law. Salman then traded on the information. He
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argues that he cannot be held liable as a tippee because the tipper (his brother-in-law) did not
personally receive money or property in exchange for the tips and thus did not personally
benefit from them. The Court of Appeals disagreed, holding that Dirks allowed the jury to infer
that the tipper here breached a duty because he made a “gift of confidential information to a
trading relative.” Because the Court of Appeals properly applied Dirks, we affirm the judgment

below.

oo r=2n
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family- AHEZLRE (AR » B RIEN B SRR SEE § be held
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B 20 B o Maher R 5 & Mounir Kara ( 21 Michael) EIETRLF - H Maher F|
e HESRTT FHERALG - MEL & R Michael W12 T/F LRYHETE - —Bd4G - =R B fi
L2 51 Michael 18 - DUE 4R B TAEAHR < B2 S - AR MRy AT FE
REIEEIE 2 b A I 1 SR E BT IR 0 S Ik A IR BT Y 2 F] - Michael BEAGH]
Maher & ERMEYIE EHEITRL S - . H) Maher A AIE Michael FYAE 5 » {H 1% Ml 2K B
1112 5% Michael (5 FIH Maher SHIVEREETR S ) -
Maher Kara was an investment banker in Citigroup’s healthcare investment banking group.
He dealt with highly confidential information about mergers and acquisitions involving
Citigroup’s clients. Maher enjoyed a close relationship with his older brother, Mounir Kara
(known as Michael). After Maher started at Citigroup, he began discussing aspects of his job
with Michael. At first he relied on Michael’s chemistry background to help him grasp scientific
concepts relevant to his new job. Then, while their father was battling cancer, the brothers
discussed companies that dealt with innovative cancer treatment and pain management

techniques. Michael began to trade on the information Maher shared with him. At first, Maher
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was unaware of his brother’s trading activity, but eventually he began to suspect that it was

taking place.

oo r=n

B¥F .

deal with- {55 ; mergers and acquisitions- Jfli# ; close relationship- B{RE Y] ; rely
on- #KHH 5 grasp- E£¥Z ; relevant to- B ; innovative- BIFTHY ; treatment- VG 7
% 5 eventually- #22K ;5 suspect- [R5E °

i & * Maher & %1 Michael B f* IEFE AT HYOF I 2 5 < TH 5. - #5 Itk 165 BD
Michael {€ F W HR K 5 - Maher F f I AX57 BR Michael {852 2% 5] 14 5 - Ho AR
Maher & & & AL JEMM B T A R HIEE - DUEEGRAEH - I Maher A H13E
B » Michael 5555 8 K B &5 %1 Salman » 1 J& Michael B FH R Je kK - 1538 &
[REHE R > Salman EEREEE 150 B30 - MBI EER N BEAYE A0 A -
Ultimately, Maher began to assist Michael’s trading by sharing inside information with
his brother about pending mergers and acquisitions. Maher sometimes used code words to
communicate corporate information to his brother. Other times, he shared inside information
about deals he was not working on in order to avoid detection. Without his younger brother’s
knowledge, Michael fed the information to others—including Salman, Michael’s friend and
Mabher’s brother-in-law. By the time the authorities caught on, Salman had made over $1.5
million in profits that he split with another relative who executed trades via a brokerage

account on Salman’s behalf.

oo r=2n

BE¥:

ultimately- ¢ #& #tl 5 assist- 7B ; pending- #E1THHY 5 code- 5% ; communicate-
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i -
Salman [ ¥ U HEHFE TR AL 1 THIR A - B ZREF I 4 THIR L E AT -

130 @ A EE SR



EBRRRZZEHE N Salman v. United States ¥|3REE Bsh &

Maher § Michael 5t H E ¥ &8 #FF 2 2 #H 2L IR - ILFF Salman ZEH B
{E&E - 3 8 ¥R » Maher B Michael B f2 %5 Y] » Maher JEH Z 5 H WY W26 -
Michael 5t % & Maher 1Y 28 [ & # » 0 Michael 3& /& Maher 1 Salman % &f &5
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FRAER - G FEHA Michael & M B RIHEETTAC S  #ESR Maher i Ml o5 &I E K
R KE3 2R T EFER Michael (K] Michael #7220 #8 ) » (H 4t R
& H1E R B2 Z B B Michael /2 Michael BT 3K » B4 » Michael ¥ $] &
& Maher » 3K Maher £2 4t " # B 1 » Maher DURy Michael 81 2 88 > B G
Michael I » {2 Michael 22KV E B KIHE ° Maher 5t 25 %1 Michael —fJf 1K 22 3% 4=
HIOF 5 « BESR Maher 5 R L% 19 5 3% Machael - 3f [5] %8 28 5K Michael AN 22 £ F
BEAHEERS » (HMFEIH Michael JEERAAER ST S -

Salman was indicted on one count of conspiracy to commit securities fraud, and four counts
of securities fraud. Facing charges of their own, both Maher and Michael pleaded guilty and
testified at Salman’s trial.

The evidence at trial established that Maher and Michael enjoyed a “very close relationship.”
Maher “love[d] [his] brother very much,” Michael was like “a second father to Maher,” and
Michael was the best man at Maher’s wedding to Salman’s sister. Maher testified that he
shared inside information with his brother to benefit him and with the expectation that his
brother would trade on it. While Maher explained that he disclosed the information in large
part to appease Michael (who pestered him incessantly for it), he also testified that he tipped
his brother to “help him” and to “fulfil[l] whatever needs he had.” For instance, Michael
once called Maher and told him that “he needed a favor.” Maher offered his brother money
but Michael asked for information instead. Maher then disclosed an upcoming acquisition.
Although he instantly regretted the tip and called his brother back to implore him not to trade,

Maher expected his brother to do so anyway.

oo =

HF -
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For his part, Michael told the jury that his brother’s tips gave him “timely information that

the average person does not have access to” and “access to stocks, options, and what have
you, that I can capitalize on, that the average person would never have or dream of.” Michael
testified that he became friends with Salman when Maher was courting Salman’s sister and
later began sharing Maher’s tips with Salman. As he explained at trial, “any time a major deal
came in, [Salman] was the first on my phone list.” Michael also testified that he told Salman

that the information was coming from Mabher.

oo =25
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After a jury trial ..., Salman was convicted on all counts. ... Salman appealed to the Ninth

Circuit. While his appeal was pending, the Second Circuit issued its opinion in United States
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v. Newman, 773 F.3d 438 (2014). There, the Second Circuit reversed the convictions of two
portfolio managers who traded on inside information. The Newman defendants were “several
steps removed from the corporate insiders” and the court found that “there was no evidence
that either was aware of the source of the inside information.” The court acknowledged that
Dirks and Second Circuit case law allow a fact finder to infer a personal benefit to the tipper
from a gift of confidential information to a trading relative or friend. But the court concluded
that, “[t]o the extent” Dirks permits “such an inference,” the inference “is impermissible in the
absence of proof of a meaningfully close personal relationship that generates an exchange that
is objective, consequential, and represents at least a potential gain of a pecuniary or similarly

valuable nature.”

B¥F:
appeal- _[3F ; Ninth Circuit- 25 9 LR (BEFEE —FAPT ) 5 opinion- B AL
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Pointing to Newman, Salman argued that his conviction should be reversed. While the

evidence established that Maher made a gift of trading information to Michael and that Salman
knew it, there was no evidence that Maher received anything of “a pecuniary or similarly
valuable nature” in exchange—or that Salman knew of any such benefit. The Ninth Circuit
disagreed and affirmed. The court reasoned that the case was governed by Dirks ‘s holding that
a tipper benefits personally by making a gift of confidential information to a trading relative
or friend. Indeed, Maher’s disclosures to Michael were “precisely the gift of confidential
information to a trading relative that Dirks envisioned.” To the extent, Newman went further
and required additional gain to the tipper in cases involving gifts of confidential information to
family and friends, the Ninth Circuit “decline[d] to follow it.” We granted certiorari to resolve
the tension between the Second Circuit’s Newman decision and the Ninth Circuit’s decision in

this case.

oo r=2n
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A HIE AR 28 BAE A AE o SR Ry i = ik e FE IR M i BE Dirks S RAVIRAE - DURE
A LAYEERE - B¢k » Salman F ik TiEVIER o K& EW tippee 52K T H A YA
B EENY tippee B IR E W IEIESU4E tipper » 112 1€ H A tippee BR 15 HIE N -
I FIE 546 tipper B tippee HYBRTR » KLt HEEIS AR 7 tipper BEEIHE. -

In this case, Salman contends that an insider’s “gift of confidential information to a trading
relative or friend,” is not enough to establish securities fraud. Instead, Salman argues, a
tipper does not personally benefit unless the tipper’s goal in disclosing inside information
is to obtain money, property, or something of tangible value. He claims that our insider-
trading precedents, and the cases those precedents cite, involve situations in which the insider
exploited confidential information for the insider’s own “tangible monetary profit.” He
suggests that his position is reinforced by our criminal-fraud precedents outside of the insider-
trading context, because those cases confirm that a fraudster must personally obtain money
or property. More broadly, Salman urges that defining a gift as a personal benefit renders the
insider-trading offense indeterminate and overbroad: indeterminate, because liability may turn
on facts such as the closeness of the relationship between tipper and tippee and the tipper’s
purpose for disclosure; and overbroad, because the Government may avoid having to prove a
concrete personal benefit by simply arguing that the tipper meant to give a gift to the tippee.
He also argues that we should interpret Dirks’s standard narrowly so as to avoid constitutional
concerns. Finally, Salman contends that gift situations create especially troubling problems
for remote tippees—that is, tippees who receive inside information from another tippee, rather
than the tipper—who may have no knowledge of the relationship between the original tipper

and tippee and thus may not know why the tipper made the disclosure.
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The Government disagrees and argues that a gift of confidential information to anyone, not

just a “trading relative or friend,” is enough to prove securities fraud. Under the Government’s
view, a tipper personally benefits whenever the tipper discloses confidential trading
information for a noncorporate purpose. Accordingly, a gift to a friend, a family member, or
anyone else would support the inference that the tipper exploited the trading value of inside

information for personal purposes and thus personally benefited from the disclosure. ...
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The Government also argues that Salman’s concerns about unlimited and indeterminate

DY
>

%%L'

liability for remote tippees are significantly alleviated by other statutory elements that
prosecutors must satisfy to convict a tippee for insider trading. The Government observes
that, in order to establish a defendant’s criminal liability as a tippee, it must prove beyond a
reasonable doubt that the tipper expected that the information being disclosed would be used in
securities trading. The Government also notes that, to establish a defendant’s criminal liability

as a tippee, it must prove that the tippee knew that the tipper breached a duty—in other words,
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that the tippee knew that the tipper disclosed the information for a personal benefit and that the

tipper expected trading to ensue.
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We adhere to Dirks, which easily resolves the narrow issue presented here. In Dirks, we
explained that a tippee is exposed to liability for trading on inside information only if the
tippee participates in a breach of the tipper’s fiduciary duty. Whether the tipper breached
that duty depends “in large part on the purpose of the disclosure” to the tippee.. “[T]he test,
” we explained, “is whether the insider personally will benefit, directly or indirectly, from
his disclosure.” Thus, the disclosure of confidential information without personal benefit is

not enough. In determining whether a tipper derived a personal benefit, we instructed courts
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to “focus on objective criteria, i.e., whether the insider receives a direct or indirect personal

benefit from the disclosure, such as a pecuniary gain or a reputational benefit that will translate
into future earnings.” This personal benefit can “often” be inferred “from objective facts and
circumstances,” we explained, such as “a relationship between the insider and the recipient
that suggests a quid pro quo from the latter, or an intention to benefit the particular recipient.”
In particular, we held that “[t]he elements of fiduciary duty and exploitation of nonpublic
information also exist when an insider makes a gift of confidential information to a trading
relative or friend.” In such cases, “[t]he tip and trade resemble trading by the insider followed
by a gift of the profits to the recipient.” We then applied this gift-giving principle to resolve
Dirks itself, finding it dispositive that the tippers “received no monetary or personal benefit”
from their tips to Dirks, “nor was their purpose to make a gift of valuable information to

Dirks.”
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Our discussion of gift giving resolves this case. Maher, the tipper, provided inside information
to a close relative, his brother Michael. Dirks makes clear that a tipper breaches a fiduciary
duty by making a gift of confidential information to “a trading relative,” and that rule is
sufficient to resolve the case at hand. As Salman’s counsel acknowledged at oral argument,
Maher would have breached his duty had he personally traded on the information here himself
then given the proceeds as a gift to his brother. It is obvious that Maher would personally
benefit in that situation. But Maher effectively achieved the same result by disclosing the
information to Michael, and allowing him to trade on it. Dirks appropriately prohibits that
approach, as well. Dirks specifies that when a tipper gives inside information to “a trading
relative or friend,” the jury can infer that the tipper meant to provide the equivalent of a
cash gift. In such situations, the tipper benefits personally because giving a gift of trading
information is the same thing as trading by the tipper followed by a gift of the proceeds.
Here, by disclosing confidential information as a gift to his brother with the expectation that
he would trade on it, Maher breached his duty of trust and confidence to Citigroup and its
clients—a duty Salman acquired, and breached himself, by trading on the information with full

knowledge that it had been improperly disclosed.
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To the extent the Second Circuit held that the tipper must also receive something of a

“pecuniary or similarly valuable nature” in exchange for a gift to family or friends, we agree

with the Ninth Circuit that this requirement is inconsistent with Dirks.
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Salman points out that many insider-trading cases—including several that Dirks cited—
involved insiders who personally profited through the misuse of trading information. But this
observation does not undermine the test Dirks articulated and applied. Salman also cites a
sampling of our criminal-fraud decisions construing other federal fraud statutes, suggesting
that they stand for the proposition that fraud is not consummated unless the defendant
obtains money or property. Assuming that these cases are relevant to our construction of §
10(b) (a proposition the Government forcefully disputes), nothing in them undermines the
commonsense point we made in Dirks. Making a gift of inside information to a relative like
Michael is little different from trading on the information, obtaining the profits, and doling
them out to the trading relative. The tipper benefits either way. The facts of this case illustrate
the point: In one of their tipper-tippee interactions, Michael asked Maher for a favor, declined

Mabher’s offer of money, and instead requested and received lucrative trading information.
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We reject Salman’s argument that Dirks s gift-giving standard is unconstitutionally vague
as applied to this case. Dirks created a simple and clear “guiding principle” for determining
tippee liability, and Salman has not demonstrated that either § 10(b) itself or the Dirks gift-
giving standard “leav[e] grave uncertainty about how to estimate the risk posed by a crime”
or are plagued by “hopeless indeterminacy.” At most, Salman shows that in some factual
circumstances assessing liability for gift-giving will be difficult. That alone cannot render
“shapeless” a federal criminal prohibition, for even clear rules “produce close cases.” We
also reject Salman’s appeal to the rule of lenity, as he has shown “no grievous ambiguity or

uncertainty that would trigger the rule’s application.” To the contrary, Salman’s conduct is in
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the heartland of Dirks ‘s rule concerning gifts. It remains the case that “[d]etermining whether

an insider personally benefits from a particular disclosure, a question of fact, will not always
be easy for courts.” But there is no need for us to address those difficult cases today, because
this case involves “precisely the ‘gift of confidential information to a trading relative’ that

Dirks envisioned.
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Salman’s jury was properly instructed that a personal benefit includes “the benefit one would
obtain from simply making a gift of confidential information to a trading relative.” As the
Court of Appeals noted, “the Government presented direct evidence that the disclosure was
intended as a gift of market-sensitive information.” And, as Salman conceded below, this
evidence is sufficient to sustain his conviction under our reading of Dirks. Accordingly, the

Ninth Circuit’s judgment is affirmed.
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