g

C BRBUER [RE0 ) BB

B A

4 )
3 v Y R
WEid ~ EIEbHES
r
PRI, 28
\_ Y,
W3R EL
snn H R mmnm
= CREHIHETH] 2 AL B ZBEGE L THREHM , ZHIH
&\~ BEAPE ~ faad e B FE R SR
— - FEBREE=E fh~ 5am
o FEER S R ~ RERSEL
2~ RBIERE R EHIEE e — RS AIE
— B HUIERS - BREEREE
= EEEEEIHY)

[l 5k ] -
BIRSHI0 « W7~ 8= A~ ik

MtE ~ REEREE -

i 22

T 1 RE UR 1 83U IR A R A A
IREEA RS EERE ~ FRARRER K -
TR AR e PR 2 HHHT R 2 52 0 1
B o AR B A BE BRI S B AR 2

- R EEFTIAILIEREE A Ak
FIfS ~ SRITIRFE - A3 SRR HE B =
R - SEARFER ~ JEAR S Y
kB 7S B A FEIELZE - B R
LKEFIERERA — - FIERFSER
R gEBAREE BT ZLE -
mATM ZFEER G B T WBIE ) 2.
REEEZTMMERIEERGZ TH=
Ao S EREEGH I AR

: Distinguished Professor, School of Law, Henan University of Science & Technology.

o o7

FZERE 106 £ 7 B



lgl 1;‘\% gﬁi/j& Judicial Aspirations 28 123 £

JUFEHE RS - A BB IS AR
A SERAT ez 281N —RENE HE
BRI PRI » BAMEER] - Bk
BRI b DR 2 FO IR AT 35 (R A 7 (o
Mmakat » Hadrte J7 s S B E
AN 5 RRI R 28 R =X M BIRF LA &
RIS B - L AF Ry B 55 B AR ET
% o KX Z7F|4 Clara Penny and West
Side Building Corporation Z& ¥ #1 32
B - EALIREERE 2 -

o REHIHNH 2%

R B BE iU ] &I 9B AN B S
R NI ERE - SFERREFEK -
IR R =R R 8 52 AL B PR 2 F 4T 1 2 5 fi
B e BEREE - BER 2014 FIEE
LR AT AR E e 'R T
o LEREERN 2014 11 H 18 Hik
i T BUTHRERE R - BRI EIRU
FEIT R A = AREFGHEHIR 25T
oo EEES ~ FARER R LEBIER
=18 H AR HE ~ HERE IEEEE -
AlERE R & BB LA R EE K
K& B3 G B 5 R L R B /N -
BRI B B0 il 3 B AK E % B E AR A
Bl HMEREFEAFMERE =A

A 1 R4S 2 M BB € 3+ 0 2016
2 H 1 HEH RS ER
% o IR IR AR BRI & B A
5y TIER L JyHIE - TEG U SR E R
W RS EEHMEEN - @2
SEBAHIREES » A TR T L
{R% 2 A o BRI R S i LR 2R
KB IR R EE AR
% HERES - SRR - 1B
TREEERA LR — B = R
WREETEE ANE 2
BRI IR 3« R BRI
i - BB O ATIE S H T R
HE 5 BT R 2 R HA D A 1S
i 16 BIEESEEG : — - H—
TR ) BB TSR RN B
43 BRIEDR R RSB AL I ELE - i
SRR R AR B ~ M - WiZEES - R
CIE - BEETEE RIS A 1 - SGHE
20T s IR R I SR ST DL
Fy R BB & Wi H T A S R B R
ANEBEE S » SRS IR B R
SR+ St A AT IR 2 B M T B
HB R T R RA s E6  BIENH
T TR TRHUE - JE R R
AT - B REERE - AR
R EIE BT - EREIIRE

U R & kM ERE 2016 -5 A 27 BAERZHEAE -

2oska o TRk ZRERY

% ©®

EFFRRRNE B Sk

Sk AR 120 43 0 2017 4 » 42-64 |



g

C BRBUER [RE0 ) BB

B A

BB ARSI P R I ECE AT R A
W SRR BATRE - HIRESR
AIREGE 5 WERTINMY) .2 2 (H B 1R
AEEITZHE - ERRIX ~ BT
MYa LER - 157 DU E - HG5EA
DB R IR - RAGWEEEHIT ZBUE 5
A EARR IR - APz L
M ZHERE - IR REZ H R -
H FEFF DL (B ORI IR - QE
EREFE - FHEEEE - ERMNE
ME ZHHRESHE - =~ B iwH
—ERHT T A AR MBS ¢ BT
B HRE BRI v Ml B o2 B R B - 14K
EIETEH - #OWRT A FEFIREH B2
BB HAR R - DEERE § WWINETR
A RIS IR DAh & FLAh A PR B A 4
HEAEZECHFEE - DIEEE -
=~ B T YUE o SR AHER RS ¢ Y
& VTR A i R B R HHR 0 38 (e 48 OR
L BT 0 SRS E P R T A
RABRE LIy - FER T B FABER
o Y~ BEJ\AR T AT L R o HH R R
X AR EHET R R I - Xn
HIFRCBIEREE - B - R E
HHZBILIRATE - HIFRELIFRREFA
H S i W A T PDBE s K R
IR TR 517 B8 L AR ARG KA - JH3ERT
EREG RS T R BT AR A

S ORLER 2016 5 A 27 BEAZATRA -

TSRV I ~ B A -
FERRERIFTE AR » DLEE B SRR A2
R o HLAh - BRI R HI P » JRBGET
TSR FRABST » YRS s B R I -

B R AT s A AL s S T
A A B 0 TR 2016 4
SH27 H=3 " MEHRDE (B
W~ AR EE B IESR ;0 i
92016 4E 7 H 1 HHETT » #3T TR I
BRI B SRR ICE =
B T L g A A0 M I E A
PR W B ERE E AR
[k g B (IR B RIS =
AEE ~ R R Tl SR B A R ARG
PENE - SR E R - RS R TR
WCES = NP ~ a3 HEVR IR
ARHEG IR = A » B HERY FIv ST
HR R ~ VR I Pl FIT T B R I
SRR B A A IR MR
Bk A1 BE HTRE (5 2 1 A B L 9B A7
15 [FHITEER - BRI AR
FATRE » BB MEAEET » R 4
BILGEATR 2 E Y o AR 3 Do 8 2
VI BT - RIS TR 2B
ZAFEC L E S S R O 1
RES G T & 5 3 By L 25 0 E B 5
2RO R R R e
HERE BT E - (B R R F R 2

® 9

FZERE 106 £ 7 B



lgl 1;‘\% gﬁi/j& Judicial Aspirations 28 123 £

T8 - BISMERRE SR ~ MY BEAY IR SR Z A

FEATHAR B RE R R R T Dl St 1
& o R AN LB A R e R S HOE ©
A M ERRREE - REFEE
HEREPR  BEEREETGEE
Z 3 SREM I E B S LR B AL - g E

D& PR B ARITHT  Bb St - {2 o )
JR R R A BERIMEIEREE]T
EBCHAAS 14 ez 1 BUEHTT R
Bl 15 A o0 B SRR I BE 4 BE - H
(EESReRl: AN S E GO 5

A BB ~ ARl e e
) ]

2017 4E 4 H 9 H i RI s " : o
B K 63 Bk Y2 IR E 2013 F 3 =8
FF S £ [ B A T 700 E T AR (K
FrEZ 3104 oL ) 0 HEARW EZHIML
T AT HIE - R E RS =18
KIEIEHP5ER - (H 5 3t 7 iEbe 72 5 A
it - RIBRICMT R CEB M E - 5 ZEHEE
LR EIAT - TR 28 BT H Z AR

WEAEE M FFREEILE
MR AT AR AR - g g FIIR A » 5
FIEREMAER I E o BEEFE A EE
CHYES - MEEMRES BRG]

DI 2] A RREE - T AN HE 2B F
FEFNE R A IRAEEE 7 ) Rt - BV
ke A R R E R A A - T DURT A B
BANPFIT A - BAEE A BB R
ANFEAEEE - AE a2 |
R E 7O X% 0 W
B LI AR — AR ARE
ESREA R EF R © — S FEAE
AP AR~ BT AR EE R
AL IR FHAYSRTTIR P i REM e ke &2 41T
HfE RS0 AN S AL TR AR AR IR B R v MU R
Z AR I3 B S IE S AT B 1R B 1)
N C)SHE TS B Sy e i
B EETE - B AR E I A AR e
A= ATERERS ; REQEE R
& o BLEBEEAAHH LR R
BEMEN L LE - = KEF RS E
DS 7R B SR 3N a )i TES
[ JE LR Ry 2 A — R E Ry R BT
TREHE - AT B EN LR
B ZMARNBERAT - B4 B
fa i U5 &t 4k F IE SRR FI B A [F] - Bk
SE) TR BIE 5 B R Rk AR 2
BIRFTRG . TR = A 5 HUBER] 2 LHAR
AT LR - B R R E
RO S E BRI A LR
& SRITIR P - A R EE R
ORI o ARSCHY SR I b AT 4 Hi By (1 %

4 See http://www.zgxwsd.com/html/2017/fazhi_0409/7775.html, visited on April, 4, 2017.
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8 California Code, Penal Code - PEN § 182.

? State v. Cronin, Nos. 69043-0, 69050-2 (2000).
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United States Court of Appeals, Seventh Circuit.

UNITED STATES of America, Plaintiff-Appellee, v. ALL ASSETS AND EQUIPMENT
OF WEST SIDE BUILDING CORPORATION, 1801 West Adams Street, 1803 West
Adams Street, 1251-55 West Adams Street, and 207, 209, 211 South Throop, Defendants,
Clara Penny and West Side Building Corporation, Claimants-Appellants.

No. 97-2164.
Decided: August 06, 1999

Clara Penny and West Side Building Corporation (“claimants”) return to this Court
challenging the forfeiture of their real and personal property. The government claimed
that the property was the fruit of alleged narcotics distribution activities in which Penny
and her family engaged and seized the property ex parte pursuant to 21 U.S.C. §§ 881(a)
(5) and (6). During the first round of this case, the district court denied the claimants'
motion to reconsider its grant of summary judgment in favor of the United States. We
affirmed this decision in part, but remanded it to the district court so that the court could
determine if any exigent circumstances existed to justify the seizure of the property
without a hearing and, if not, the extent to which the personal property was subject to
forfeiture on an ex parte basis and the amount of damages sustained to claimants due to

the deprivation of both their real and personal property.

See United States v. All Assets and Equip. of West Side Bldg. Corp. (7th Cir.1995).
Claimants now assert that the district court failed to follow our directions when it

concluded that although exigent circumstances justifying an ex parte forfeiture did
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not exist, claimants did not sustain any damages beyond that of lost rent for which the
government had already agreed to compensate them and awarded only one dollar in

nominal damages.

We disagree with claimants and affirm the district court's decision.

The underlying facts of this case are sufficiently described in our previous consideration
of this matter in West Side Bldg. Corp., and we see no need to repeat them here. In that
earlier proceeding, we specifically stated: On remand, the district court is directed to
determine whether there were exigent circumstances justifying the seizure of claimants'
real property without an adversary hearing. If the district court determines that such
exigent circumstances did not exist, it must determine the , if any, suffered by the
claimants as a result of the deprivation of their real property from the date of the seizure
to the date of the first adversary hearing. If the claimants persist in their contention that
other seized property was not subject to forfeiture on an ex parte basis, the district court

will evaluate that claim according to the methodology outlined in Good. Id. at 1193-94.

On remand the district court first determined that no exigent circumstances existed to
justify the seizure of the claimants' real property. It concluded that due process entitled

claimants to a hearing prior to the seizure of the personal property.

By this time, the government and claimants had reached a settlement regarding some of
the damages The government agreed to pay claimants more than $91,000 in lost rents that
had accrued between the seizure and the hearing regarding the property. In addition to
these rents, however, claimants also sought damages exceeding the lost rent caused by the

deprivation of their real and personal property.

The court, then, referred the matter to the magistrate judge for a report and

recommendation regarding these potential damages. The magistrate judge made three
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determinations. First, he concluded that the ex parte seizure of the personal property was
justified because of the mobility of the items. In addition, he reported that claimants had
failed to provide evidence of damages relating to the temporary loss and recommended
that the district court deny the claim for illegal deprivation of the personal property.
Second, the magistrate judge found that the agreement between the government and
claimants resolved only the issue of damages with regard to lost rent, but did not
constitute a waiver of claimants' other claims, such as expenses accrued or lost income.
Third, the magistrate judge concluded that even though claimants had not waived their
claims to recover damages other than lost rent, the amount of damages sought was not
supported by a valid claim. Thus, he recommended that the district court award no
compensatory damages, but only nominal damages because claimants had been deprived
of their constitutional right to procedural due process. The district court adopted the

magistrate judge's report and awarded only one dollar in nominal damages to claimants.

Claimants assert that the district court ignored the Supreme Court's holding in United
States v. James Daniel Good Real Property (1993), when it denied their claims for
compensatory damages regarding their personal properties and damages arising out of the
deprivation of real property beyond those associated with the lost rent. The government
suggests this issue should be divided into two separate questions-(1) whether Good
applies to personal property and (2) whether the district court erred in awarding nominal

damages to claimants.

We review the question of whether Good applies to personal property-a constitutional
claim-de novo. See United States v. Kirschenbaum, 156 F.3d 784, 792 (7th Cir.1998). We
will affirm a district court's award of damages-a finding of fact-unless we find clear error.
See Okaw Drainage Dist. v. National Distillers and Chem. Corp., 96 F.3d 1049, 1051 (7th
Cir.1996).

First, we consider whether the Supreme Court's holding in Good applies to personal
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property. In that case, the Supreme Court specifically held that: the seizure of real
property is not one of those extraordinary instances that justify the postponement of
notice and hearing. Unless exigent circumstances are present, the Due Process Clause
requires the Government to afford notice and a meaningful opportunity to be heard
before seizing real property subject to civil forfeiture. As we noted during our initial
consideration of this case, the Court also used language that “might suggest that the
holding in Good will later spread its dominion to property other than realty.” West Side
Bldg. Corp., (footnote omitted). The Court stated that it “tolerated some exceptions to
the general rule requiring predeprivation notice and hearing in extraordinary situations in
which important governmental interests were at stake.” Id. (quoting Good). Even though
other circuits have stated that Good's due process requirements apply only to seizures of
real property, see, e.g., United States v. One Parcel of Real Property Described as Lot 41,
Berryhill Farm Estates (10th Cir.1997); we need not address the issue, because the seizure
of the personal property here involved exigent circumstances. We noted during our initial
consideration of this case that it would be rather difficult for claimants to establish that
Good should be extended to the personal property seized by the government. In this
case, however, extending Good to property other than the realty at stake seems, at best,
a difficult task for the claimants. The other property-bank accounts and automobiles-
possesses attributes of liquidity and mobility that would make the possibility of
conversion substantial. Therefore, it would appear that the considerations that justified
the seizure of the yacht in [Calero-Toledo v. Pearson Yacht Leasing Co. (1974)], would
also permit initial seizure on an ex parte basis here. Because this matter has never been
addressed by the district court, a proper respect for its prerogatives requires that we

permit it to address the issue if the defendants should choose to pursue the issue.

However, we emphasize that, in evaluating any such submission by the defendants,
the district court must give considerable weight to the possibility of the property's

disappearing if the government is not allowed to proceed on an ex parte basis.
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West Side Bldg. Corp., at 1192-93 (footnotes omitted). The claimants have not presented

us with any additional evidence that would alter our earlier analysis.

In reaching its decision in Good, the Supreme Court employed the balancing test of
Mathews v. Eldridge (1976), in which the private interests affected by the government
action, the risk of erroneous deprivation through the procedures used, and the probable
value of additional safeguards are weighed against the government's interest and the
administrative burden additional procedures would require. See Good. The Supreme
Court reached its conclusion that pre-deprivation notice and hearing are required by the
Fifth Amendment in cases of real property because the concerns of the government in
the loss of the property are less immediate than they would be in the case of property
that is mobile. As the Court succinctly stated: “[R]eal property cannot abscond.” In
Calero-Toledo, the Supreme Court applied an analogous reasoning and concluded that
the mobility of property seized, a yacht, that “could be removed to another jurisdiction,
destroyed, or concealed, if advance warning of confiscation were given presents an
‘extraordinary’ situation in which postponement of notice and hearing until after seizure

[does] not deny due process.”

We need not decide as a general proposition of law whether the holding in Good should
be extended to all cases involving personal property because in this case the district
court adopted the magistrate judge's findings that each item of personal property was
“sufficiently mobile” to permit ex parte seizure. Because the personal property involved
in this forfeiture proceeding-home appliances and furniture- is more like the yacht in
Calero-Toledo than the real property in Good, the district court did not err in reaching its
conclusion that both as a factual and legal matter the pre-deprivation process required by

Good did not apply to the seizure of claimants' personal property.

The second issue raised by claimants is the adequacy of the damages arising out of the

lack of due process before the government seized their real property, specifically, whether
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compensatory damages should have been awarded and whether the nominal damages
were adequate. Compensatory damages are recoverable for constitutional violations, but
only if the party seeking these damages can demonstrate actual injury resulting from the
violation. See Smith v. City of Chicago (7th Cir.1990). If no actual injury is established,
then an award of nominal damages may be appropriate. See id. While perhaps less
satisfying to plaintiffs, the award of nominal damages serves an important constitutional

interest.

By making the deprivation of [constitutional] rights actionable for nominal damages
without proof of actual injury, the law recognizes the importance to organized society
that those rights be scrupulously observed; but at the same time, it remains true to the
principle that substantial damages should be awarded only to compensate actual injury or,
in the case of exemplary or punitive damages, to deter or punish malicious deprivations of

rights.

The district court concluded that the government failed to demonstrate any exigent
circumstances justifying the ex parte seizure of the real property. Because Good
permits ex parte seizures of real property subject to civil forfeiture without notice and
an opportunity to be heard before the seizure only if exigent circumstances exist, the
lack of such circumstances and failure to provide adequate procedures is a violation of
the Due Process Clause of the Fifth Amendment. See Good. Neither side challenges the
district court's findings on this point. Thus, it appears clear that the government violated
claimants' constitutional rights to due process when it seized claimants' real property

without prior notice or hearing and is liable for nominal damages to them.

The more complicated question concerns the district court's finding that claimants
incurred no actual damages beyond the loss of rents due to the deprivation of their
real property. Because the government paid claimants more than $91,000 to

compensate them for the loss of these rents, the district court found no need to award
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any compensatory damages. The government is responsible to those it deprives of real
property without due process for the profits or rents accrued during the period of illegal
seizure. See West Side Bldg. Corp. (4th Cir.1997). The government met this responsibility
in the settlement reached between it and claimants, which neither party appeals. Thus,
to recover additional damages, claimants must demonstrate that the deprivation of this
property resulted in additional actual injury to them that they would not have suffered in

the absence of the illegal seizure.

-Omitted -

Therefore, we affirm the district court's conclusion that the constitutional due process
requirements of notice and hearing of Good do not extend to claimants' personal property
in this case; and affirm as well its denial of compensatory damages and award of one

dollar nominal damages.
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