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1 See http://www.peoplenews.tw/news/6d7e6adb-dd9a-4c9f-aef1-168929a2b193, visited on May, 20, 2016.

2 See http://www.ithome.com.tw/node/3493, visited on May, 21, 2016.

3 See http://www.tnh.moj.gov.tw/ct.asp?xItem=175864&CtNode=27106&mp=005, visited on May, 21, 2016.
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P = Wk BT BB I 55 /N T B B FEAH R AL SR T o o 19944818 1E 8 8 B I FH (2
1E#E (Computer Abuse Amendment Act of 1994 ) - 5 EFE19964F » BEFEIEUF BEIE ©
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F.United States v. LaMacchiaZ /1 » SERRII AT AR IR« B B MRS T sk
BEEBM TR RIELIEZE R ER - A BRI EILTRITR - REIERZHA

8 98474 L5 H6T3L5EH ik -
9 WM o THLRLIR — REIH k2 IS B RZ M 0 B KRR R LR X 0 1995

0 45467 -
10 Bl #73%
11 5% A » Rk LR EE A B 2dn 0 $8414 » 20014 - 5TH

12 United States v. LaMacchia 871 F.Supp. 535 (D.Mass. 1994).
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(RAEF R -

B ~ MR TE < B
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13 18 U.S. Code § 1030.

14 18 U.S.C. §1030(a)(2)(C).

15 18 U.S.C. §1030(a)(4).

16 18 U.S.C. §1030(a)(5).

1718 U.S.C. §1341 & §1343.

18 United States v. Seidlitz, 589 F.2d 152 (4th Cir. Md. 1978).
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IR E(E — (A nh R 288 - MENRERC M M S 2 B2 2R INEE#E - R H B
ol f Al MEE RS BRI ST RIMZAERES - T4 5 SR EEE
EBe - B E Rt E A FTER ARSI - EHEFEBRIS — B Rl - e Bl E AP
HE PN A SRA TS Rl i X g

LA - EBERRSET MR USEE R S - N REFREIT R R B
T BRI RBIMRESE B R » DU IE 8 8% (50 FH & R B B e 25 TR 8 ok P A T
EZEEE - SRIUFECE -

IS

W

~ B

iR REE

BHRBERE SR = AR (EBEEMIE) FEMER - F358FEARE
T HARRE R (5 > RIS - A A MIRSTVES - BURENGRTE R E - DURAIAE

27 CompuServe, Inc. v. Patterson, 89 F.3d 1257 (6th Cir. 1996).

28 Zippo Dot Com, Inc., 952 F. Supp. 1119 (W.D. Pa. 1997).

29 Panavision International v. Toeppen, 141 F.3d 1316 (9th Cir. 1998).
30 Maritz, Inc. v. Cybergold, Inc., 947 F. Supp. 1328 (E.D. Mo. 1996).
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50 See http://www.voachinese.com/content/china-charity-law-20160323/3250959.html, visited on June, 8, 2016.
51 See http://www.businesspundit.com/15-religious-swindles-that-shame-the-holy-name/, visited on May, 22, 2016.
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54 Ecclesiastes 5:10 “Whoever loves money never has money enough; whoever loves wealth is never satisfied with
his income. This too is meaningless.”
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UNITED STATES of America, Plaintiff-Appellee,
\

James O. BAKKER, Defendant-Appellant.

No. 89-5687

United States Court of Appeals,
Fourth Circuit.

Argued Oct. 30, 1990.
Decided Feb. 11, 1991.

WILKINSON, Circuit Judge:

This appeal stems from the trial and sentencing of a well-known televangelist, James O.
Bakker. Bakker raises numerous challenges to his conviction for fraud and conspiracy. We
affirm his conviction. Appellant also challenges his sentence on the grounds that the trial
judge's personal religious beliefs tainted the sentencing and that the trial court erred by
rejecting Bakker's attempt to classify his crimes as straddle crimes to be sentenced under
the United States Sentencing Guidelines. We hold that the trial court correctly determined
that Bakker's crimes did not straddle the effective date of the Guidelines and were thus to
be sentenced under pre-Guidelines law. We agree with appellant, however, that remarks
made by the trial court compromised the sentencing proceeding and thus deprived Bakker
of due process. We therefore vacate Bakker's sentence and remand for resentencing in

accordance with instructions set forth herein.
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In 1974, James Bakker formed a corporation known as the PTL. PTL stands for "Praise the
Lord" and "People that Love." The PTL's activities soon expanded from their initial focus
on televised religious broadcasting. For example, in the late 1970s PTL began construction
on "Heritage USA," described by PTL officials as a Christian retreat center for families. The
concept of the center became increasingly ambitious. In 1983, Bakker announced plans to
enlarge the center by adding a vacation park, "Heritage Village," that would include the 500-
room Grand Hotel. Between 1984 and 1986, appellant announced further proposals to expand
the Village by constructing the Towers Hotel, 50 bunkhouses, and several additional facilities.
Bakker planned to finance these projects by selling lifetime partnerships. He offered eleven
different partnership programs ranging in cost from $500 to $10,000. Eight of the partnerships
promised benefits that included annual lodging in one of the Heritage Village facilities. In
January 1984, appellant began using the mail to solicit lifetime partners. Also, from February
1984 through May 1987, Bakker used broadcasts carried on the PTL Television Network and
various commercial affiliates to solicit lifetime partners. Many of these partners drew on
meager incomes to purchase Heritage Village lodging benefits. Appellant raised at least $158
million through the sale of approximately 153,000 partnerships with lodging benefits.

Bakker promised television viewers that he would limit the sale of partnerships to ensure
that each partner would be able to use the facilities annually. Appellant, however, oversold
the partnerships. He promised, for instance, to limit the sale of Grand Hotel partnerships
to 25,000 but actually sold 66,683. In addition, Bakker used relatively few of the funds
solicited from the partners to construct promised facilities. In fact, of the proposed Heritage
Village facilities, only the Grand Hotel and one bunkhouse were actually completed.
Instead, Bakker used partnership funds to pay operating expenses of the PTL and to support
a lavish lifestyle. This extravagant living included gold-plated fixtures and a $570 shower
curtain in his bathroom, transportation in private jets and limousines, an air-conditioned
treehouse for his children and an air-conditioned doghouse for his pets. This combination
of overselling partnerships and diverting partnership proceeds meant that the overwhelming

majority of the partners never received the lodging benefits Bakker promised them.
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In response to these activities, a grand jury on December 5, 1988 indicted Bakker on eight
counts of mail fraud in violation of 18 U.S.C. Sec. 1341, fifteen counts of wire fraud in
violation of 18 U.S.C. Sec. 1343, and one count of conspiracy in violation of 18 U.S.C.
Sec. 371. Bakker's trial began on August 28, 1989 and lasted five weeks. The jury found
him guilty on all 24 counts. The court sentenced him to 45 years imprisonment and fined

him $500,000. Bakker now appeals his conviction and sentence.

Appellant raises a host of challenges to his conviction. First, Bakker contends that the trial
court failed to ensure that an impartial jury, untainted by publicity, heard his case. Second,
he argues that the court, by refusing to grant a continuance during the trial, denied him the
effective assistance of counsel. Third, Bakker challenges two evidentiary rulings made at
trial. Finally, he contends that the court incorrectly instructed the jury with respect to his

defense of good faith. We shall address these contentions in turn.

Bakker contends principally that the media coverage of his business dealings and legal
proceedings operated to violate his Sixth Amendment right to an impartial jury. Bakker

nn

characterizes the publicity surrounding his case as "venomous," "recent, pervasive and
widespread." For its part, the government contends the media coverage of Bakker's

activities was largely "dispassionate and factual."

On September 6, Bakker appeared before the district court for a second competency
hearing. At this hearing, the chief of psychiatric services at the federal facility testified that
Bakker was competent to stand trial and aid in his defense. Both Bakker and his counsel
concurred in that assessment. The court accordingly found Bakker to be competent and
ordered the trial to resume. Bakker's counsel then moved for a five-day continuance in the
trial to "reestablish the attorney-client relationship." The court denied this request and the

trial resumed later that afternoon, September 6.
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Bakker next contends that the trial court abused its discretion in two evidentiary rulings.
In one, the trial court admitted into evidence video tapes which the government claimed
summarized Bakker's efforts during PTL broadcasts to solicit lifetime partners. In the
other ruling, the court prevented Bakker from introducing two charts which purported to
summarize the construction and availability of facilities at Heritage Village. In our view,

the trial court did not abuse its discretion in making either of these rulings.

Bakker also contends that the trial court abused its discretion by denying his motions to
have his chart summaries admitted into evidence. These charts purported to summarize the
lodging facilities available to lifetime partners. The court sustained the government's initial
objection to the charts being admitted into evidence, though the court did allow Bakker to
testify about the charts' contents and to use them to refresh his recollection. After Bakker
had finished testifying, his counsel renewed his motion to admit the chart summaries, but

the court again denied the motion.

Bakker next contends that the combination of the trial court's instruction on a permissive
presumption as to specific intent and its instruction on his good-faith defense somehow

shifted the burden of persuasion from the government to him.

In our view, this instruction was perfectly proper in this case, especially given that the court
twice cautioned the jury in this very instruction that it need not draw even this most logical

of inferences. See, e.g., United States v. Love, 767 F.2d 1052, 1059-60 (4th Cir.1985).

The court next instructed the jury:

And good faith is a complete defense to the charges in the Indictment since good faith on
the part of the defendant is inconsistent with intent to defraud or willfulness which is an
essential part of the charges. The burden of proof is not on the defendant to prove his good
faith, of course, since he has no burden to prove anything. The government must establish
beyond a reasonable doubt that the defendant acted with a specific intent to defraud. One

who expresses an opinion honestly held by him is not chargeable with fraudulent intent
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even though his opinion is erroneous or his belief mistaken. And, similarly, evidence which
establishes only that a person made a mistake in judgment or an error in management or

was careless does not establish a fraudulent intent.

The court then added:

III.

[A]n honest belief on the part of the defendant that a particular business venture was sound
and would ultimately succeed, would not in and of itself constitute good faith as used in
these instructions if in carrying out that venture the defendant knowingly made false or

fraudulent representations to others with specific intent to deceive them.

Bakker argues that this second paragraph of instructions rendered the good-faith defense
less than a complete one and shifted the burden of persuasion on specific intent to him.
Certainly, good-faith is a complete defense but only for those defendants who act within
its confines. The second paragraph simply clarifies those well-established confines: a
defendant does not qualify for the good-faith defense if he honestly believed a venture
would succeed yet at the same time furthered the venture by acting with a specific intent to
deceive others. See United States v. Painter, 314 F.2d 939, 942-43 (4th Cir.1963).

These instructions in no way imply that a defendant must disprove that he acted with
specific intent in order to qualify for the defense. Instead, the burden remains on the
government to show that the defendant acted with the specific intent necessary to vitiate the
good-faith defense as well as the specific intent necessary for conviction on the underlying
fraud charges. Further, the trial court cautioned the jury throughout the instructions that the
government bore the burden of persuasion on specific intent. Therefore, these instructions

were proper and did not prejudice Bakker.

We conclude, therefore, that Bakker's trial was free of reversible error. The same, however,

cannot be said of his sentencing. The sentence imposed on Bakker encompassed a 45-year
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prison term and a fine of $500,000. In regard to this sentence, Bakker raises two primary
claims. He first contends that all his crimes, especially the conspiracy, should be deemed
"straddle crimes" and thus covered by the Guidelines. We disagree. However, we do
agree with Bakker's second contention that the trial court abused its discretion by taking

impermissible considerations into account when sentencing him.

We turn first to Bakker's contention that he should be sentenced under the United States
Sentencing Guidelines. The Guidelines "apply only to offenses committed after" November
1, 1987. Sentencing Act of 1987, Pub.L. No. 100-182, Sec. 2(a). The question is how the
language "offenses committed after" affects the application of the Guidelines to an ongoing
crime, such as a conspiracy, in which acts comprising the crime occur both before and after
the effective date of the Guidelines. See, e.g., United States v. Story, 891 F.2d 988, 991 (2d
Cir.1989). In the context of an ongoing crime, courts have interpreted "offenses committed
after" to mean offenses continuing after the effective date of the Guidelines. Under this
approach, a conspiracy begun before November 1, 1987 and continuing after that date, thus
straddling the effective date, would be sentenced under the Guidelines. See, United States v.
Sheffer, 896 F.2d 842 (4th Cir.1990).

As evidence of his involvement in a straddle conspiracy, Bakker points to the indictment. The
indictment did not charge Bakker with taking any overt acts in furtherance of the conspiracy
after November 1, 1987, but the indictment did charge that the conspiracy occurred "[f]
rom on or about January 1, 1982, and continuing until the present, the exact dates being
unknown to the Grand Jury...." Because the indictment was returned on December 5, 1988,

Bakker contends that his conspiracy continued after the effective date of the Guidelines.

In our view, the ending date of an indictment does not govern whether an offense should
be classified as a straddle crime. See, e.g., Story, 891 F.2d at 992. At the indictment stage,
defining the exact end of a conspiracy can be difficult particularly because a defendant
frequently has more precise knowledge than the government about when the conspiracy
actually terminated. Consequently, ending dates on indictments are often tentative and

subject to change as more information is revealed during the course of legal proceedings.
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In addition, using the ending date of an indictment as the determinant of Guidelines
applicability could allow the government to manipulate whether a defendant was sentenced
under the Guidelines simply by choice of ending date. For these reasons, the ending date

stated in an indictment cannot control the straddle-crime question.

Therein lies the basis for Bakker's final challenge to his sentence. During sentencing, the
judge stated of Bakker: "He had no thought whatever about his victims and those of us who
do have a religion are ridiculed as being saps from money-grubbing preachers or priests."
Bakker contends that these comments reveal that the trial judge abused his discretion and
violated due process by factoring his own sense of religiosity and victimization into the

sentence he imposed on Bakker.

In contrast, the government argues that the phrase "those of us" reflects the judge speaking
not for himself but for society as a whole. The government also contends that the trial
court was simply considering the impact of Bakker's crimes on society and was well within
its discretion in doing so. We recognize that a sentencing court can consider the impact a
defendant's crimes have had on a community and can vindicate that community's interests
in justice. See, e.g., United States v. Torres, 901 F.2d 205, 246-47 (2d Cir.1990). To a
considerable extent a sentencing judge is the embodiment of public condemnation and
social outrage. See, e.g., United States v. Madison, 689 F.2d 1300, 1314-15 (7th Cir.1982).
As the community's spokesperson, a judge can lecture a defendant as a lesson to that
defendant and as a deterrent to others.4 If that were all that occurred here, the court would
have been properly exercising its discretion, and we would be loathe to disturb what surely

is an integral part of the sentencing process.

Sentencing discretion, however, must be exercised within the boundaries of due process.
See, e.g., Gardner v. Florida, 430 U.S. 349, 358, 97 S.Ct. 1197, 1204, 51 L.Ed.2d 393 (1977)
(plurality opinion); United States v. Safirstein, 827 F.2d 1380, 1384-87 (9th Cir.1987). In this
case, the trial judge exceeded those boundaries. Courts have held that sentences imposed on
the basis of impermissible considerations, such as a defendant's race or national origin, violate

due process. See, e.g., United States v. Borrero-Isaza, 887 F.2d 1349, 1352-57 (9th Cir.1989);
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United States v. Gomez, 797 F.2d 417, 419 (7th Cir.1986) (sentencing more harshly based on
nationality or alienage "obviously would be unconstitutional.") While these cases focused
on a defendant's characteristics, we believe that similar principles apply when a judge

impermissibly takes his own religious characteristics into account in sentencing.

Our Constitution, of course, does not require a person to surrender his or her religious beliefs
upon the assumption of judicial office. Courts, however, cannot sanction sentencing procedures
that create the perception of the bench as a pulpit from which judges announce their personal
sense of religiosity and simultaneously punish defendants for offending it. Whether or not the
trial judge has a religion is irrelevant for purposes of sentencing. Regrettably, we are left with
the apprehension that the imposition of a lengthy prison term here may have reflected the fact
that the court's own sense of religious propriety had somehow been betrayed. In this way,
we believe that the trial court abused its discretion in sentencing Bakker. Consequently, the
sentence is vacated and the case is remanded for resentencing. This resentencing will be
carried out by a different district judge to ensure that the ends of due process are achieved.
See, e.g., United States v. Diamond, 561 F.2d 557, 559 (4th Cir.1977).

IV.

We remand this case with genuine reluctance because Bakker's assignments of error at the
trial phase only underscore a proceeding which was fairly conducted in the face of trying
circumstances. As our prior discussion has made plain, we have carefully scrutinized the
record and we are confident that the district court meticulously observed this defendant's
rights at trial. We thus refuse to accept Bakker's contention that we should somehow give

any alleged error at sentencing retroactive effect by saying that it infected the trial.

Yet, the fact remains that this case involves the explicit intrusion of personal religious
principles as the basis of a sentencing decision; at least, that is not an unfair reading of
the trial court's comments in this case. We recognize that a trial judge on occasion will
misspeak during sentencing and that every ill-advised word will not be the basis for

reversible error. In this case, however, our review of the sentencing transcript reveals
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comments that are, in the end, too intemperate to be ignored. Because an impermissible

consideration was injected into the sentencing process, we must remand the case.

AFFIRMED IN PART, VACATED IN PART AND REMANDED.
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sentencing more harshly based on nationality or alienage “obviously would be unconstitutional”.

#1198 W) 8) (& 35 A Judicial Aspirations 88




