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1 FBI, https://www.fbi.gov/news/stories/2010/december/fraud 120610, visited on Dec. 20, 2016.
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EEWFIE 7y Z: & & (Federal Trade Commission; FTC) Ry i B % A ek RE =B Jm 1Y i

2 = 5#7 K49 o http://www.setn.com/News.aspx?NewsID=78881, /% & A # : 201612 /208 -
3 3EAR# M) 0 http:/news.cts.com.tw/cts/society/201108/201108110798690.html, #| & A 27 : 2016512 4278 -
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HERREVERCE - (RS ERE G I & BRI E > MIERB R G EEEEHE
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KRB A BINEIRAR A EER - &ENEREE - SCETTHI MRS > MEENE
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4 MBA library, http://wiki.mbalib.com/zh-tw/%E9%87%91%E5%AD%97%E5%A 1%94%E9%94%80%E5%94%
AE%E8%AE%A1%E5%88%92, visited on Dec. 20, 2016.

5 Hirsch v. Arthur Andersen & Co., No.1121, Docket 94-7669 (1995).

6 Securities and Exchange Commission v. Credit Bamcorp, Ltd., 195 F.Supp.2d 475 (2002).

7 NNDB, http://www.nndb.com/people/504/000179964/
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SERC T2 - EEE G A (R 5 (violated his protection against double jeopardy) » A2 E
PR EBIREERE - 588l EE b AT N BT R S F I TR B A E i f (both the
state and federal government had jurisdiction) » &1 E LS IR &S0 N Y ZE I SE 4 R E LR
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8 Canada Post, https://www.canadapost.ca/cpo/mc/business/productsservices/atoz/irc.jsf, visited on Dec. 25, 2016.
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FeH o EBPIIES BRI T ZEE | AUTERE M —REIRSAE > 1949 AL -
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(NASDAQ)EJEMIE - F& % K (Bernie Madoff) —FiRE 35 » N EREHIFH650(F%
TG e KRN 0 IR RWHRBERERE - DU EFPHIARE » IMEEEFERER -
FETEEEFERE - RZE20FAVFEMRID PN e 85 - 15 2 R AVFEEREIT 2 38 o @i il
TEEMAT - R WS R T B RERE ) BT E—HARRY T REKER
[y B E SR 4E

e - K HARR1938F4 H29H E B A TR K EE » 2255 R LA$5000
EILHEAREIN T{HBE KBS E /5 (Bernard L. Madoff Investment Securities
LLC) » fE SR EMHTRIAEE < 19704 - RELZ G EEBA T » fTLEFZS
BHEREE  MELREFRE L FCKHBAFHERE #7524 rIaEB A
A 5 R M JcBE s — - 19804 K » 52 RI /A FlE 2 3658 2548 # i 17 & (National
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9 The Rise of Mr. Ponzi, http://pnzi.com/, visited on Dec. 25, 2016.

10 BBC, http://news.bbc.co.uk/chinese/trad/hi/newsid_7780000/newsid_7780900/7780909.stm, visited on Dec. 27,
2015.

11 Supra note 9.
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and Exchange Commission; SEC)#2% » IRt IEEE N ELR(E - 20054 » FBERREIE HTFFR
MEFEHEZEEIRL T —HREZEIVEHNERE 8L 2R REGES S
BRJE o SRR T2 UG R 2 R B S A N B R RS -

20074 » B RAVEE EBLZ M T ARZL > 20084 Bl IR RR B 1 > [AIAF9H 15
HEBHFRTES WABEFNE  FFI12ASHESMIBMAEER T » SHKEER
P RIBHEHES - b —HBUNERE NRARESKIER 70(EE TR E
& o FXBHEFECFEME > MEZRANERRTEERTEBGIAN - FHATR
ANEIRRFREINE - FBH - BERINERTR R E R - ERE ST EHE
i AR ILERERA 50082570 - MMEEMEE > FTAf ZILERI2E B3 EE
TG B TRAAR © 20084E12H10H ~ 11H » BZRAYG TR B R A1 AT - £
FZABFF AR SE o B RERERLRA - 20096 H29H » K IHAIIHFES -
B REFRIRICR - R ERE AR M SO HHEN" - 20104E12H11H - BHRE
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Bt~ BeE AR

B FE 2 I Ze i FE R W 38 2% % (Madoff's unprecedented fraud was discovered) » SEC
[ S B it FRO At A e o 3t 7 R e R AR R ER iR (civil complaint) - $53l /5 2% 5k 0 6 2 K58
T E N A ERE K FENR(alleging that Madoff and Bernard Madoff Investment Securities
LLC were operating a Ponzi scheme.) © 387571 & & [x7#%/\ F](Securities Investor Protection

Corporation; SIPC)IR {528 5% & (7 & 5 55 78aaaf UL T (Securities Investor Protection Act,

12 http://data.book.hexun.com.tw/chapter-4152-2-10.shtml, visited on Dec. 27, 2015.

13 BBC, http://news.bbe.co.uk/chinese/trad/hi/newsid _7930000/newsid_7939500/7939598.stm, visited on Dec. 27,
2015.

14 http://finance.sina.com/bg/juhengwang/20101212/1702192586.html, visited on Dec. 27, 2015.
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SIPA; 15 U.S.C. § §78aaa et seq.) By ReEZF N FINIRE NZKEUH - HEhefaE X
3 - JZR{E(Irving H. Picard) 5y 5 % REEF I E N FIE BRI E Z 50 A (trustee) » Ri%
PR EREERUE  Picard E A WYE Z 50 NHIBEFS MEHER ] (has the general powers of a
bankruptey trustee) » DLRRE RS 2 K38 7 1 & N AR TR ER IV 2 3 Boa 7% & A RIS HERER -
ME L RTEE RIS Z REF I E N FIZEFE BRI A(as trustee for the liquidation
of the business of Bernard L. Madoff Investment Securities LLC) - EHE & EFEHEF %
ZRER B ERAEH -

TRAEE(SIPA) » HE P ARG ILOIE S ECE BRI E - FERIEE S HIEE T M WuR
BWR - EIRFERKEGRERESIPAN a7 37 58 NI IR E AR 5 XHEF—HEEA
ZORFAEEFE - IR & B EEE - FZE EBARIZSIPARLE » 2t AE
R B IR B S M R TP E » IR EAIREE » SIPANAFF A HE i FHE AT TR
ARMTERE o (R RIBEEE I EE 28 158(A) QR ° L3F - LEREFERt R EZH AR E
B FERRYR A RESE - ASCE 5 |/ 1In Re: Bernard L. Madoff Investment Securities LLC.ZZ50
B AORARRES - BELA -
— ~ HEKR

e ia E R NS AGa R 2RI E » BMERARKRBEFNESHREE - KT
a2 R EEE WFRENZ TR - BERFENERE P HIREN 5 &%
(To conceal his complete lack of trading activity on behalf of his investors, Madoff created
fictitious paper account statements and trading records.) » 7RE[] » & F %R BRI H R e 2L
Ry B LEEZRARF ARG EHEEENRE - O > B2 RETHE P
FIBEREIRE - R A S P& PR E SR - MR E AR AR — ERERRC &%
BB HIRE A BLEESH

B RFETFEE N F(BLMIS)gRf#TR - Picardfiff & REEIFEZFL A - SIPAHIE
BAEEFE N EREEIIREANZZERIBR - MRRERRE NRHER FHFHY
[E{E B R H WY NEET » N AHE In re New Times Sec. Servs., Inc. #H|EH B8 » 35
NEREEATE BRI HE FRIARGE - 55 SIPARYRRGTHRERGER F A
& o FPERRIFHE PRRR(Net Equity Decision) » [ 2 RN FIFASIPA METRER - BAEFME
FY BN P DUMB e ElAa & P % & e MR TS AC i — IR EE B - FFHY

1528 U.S.C. § 158(d)(2).
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A IREET SRR - WEE 55 A R PRI s iHE - BRan{ 70 BorG & PRI i gHE -
FERIBRE S EER - REH AR 8k B R YE - SIPALREEER FE SR
HIREE » NS E P REREHER ) &P RILIEEKE 71 & N R /L F(the Securities
Investor Protection Corporation ; SIPC)f#Bf) - SIPCH#B#5SIPA T &% & A\ F 1 $500,000
£ o ESIPCHRBIIA B Z & PHEREFHES - FRMIER N ZERE FHIGRA: > 7]
D2 R EER T BEEK -

o~ RERFE

KRR FEAF R EE 5 & E (7284 (Securities Investor Protection Act, 15 U.S.C.
§ 78aaa, et seq.) DL NESIPAEthe Act » ¥R E FHERFHENIZRES - B2 G RiHEEIRE
R R AR ZR T R A< FL I R A 2RO FAEE ? SECT KB B IR B 15 R et FHEL R
BER  Ehi RS ERE ?
=~ #HAE

At ( EFREERD) EFheminl ik Er L E S o IS B A SIPAR R - (&
PE N BRI 7 1R e T R VR R BE AR » T R SIPAN ALEF AT & P U A UM i i HE R e T8
BIRFHEREH - EREANFEE P HERBIFE T SZE G (SECOR SR EE: - Al
R ME 2 FHEE S WUE B IRAVIRES - L - AP REEFA -

() TESIPAKLE N & P FHE RIS E N i Fa e aaRE -

RBEREATR KB ERIRIRE » EZRENRE ANESERIFEE A
HIE AL A PG - BESR SIPA Fif] R Bt ¥t e HE Ryl a8
PE A BURA e R FESTPA 03T 32 50 A B L E I A EE - SRTESTPATT » ARBeryfsam 2
PE 2 B E ool I SRR » B HEH T SIPAFTA(RFE AV Bl H B SIPARYIT %
HEZEAN—EL o SIPAIRH BH SCEIHE i 5 E Ry B i A BE A AT REME - R B A 2 BHE Y
EFRRARGBEIIR - fit28 - IRAMHBERER T - SIPAR] LU FF @ el o155
SIPAIGRERZ FRYGEZFEE - B2 R Tt B EHE - R ME AR H BT
EEFH - 20715 US.C. 8781l (11)(A)B) > BSCIARISHALE A R E AR S
JHENAGE BRI Z2 A M AT % -

SIPARYLBRIE N NIZHE o 15— {E BB EE SR AT HISH AR B ERE R THE (U
R EEMERD > HEFEHEFKOEAFREMRESE - E T ANERC
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R L {2 S 15 i R AR VB (4 S RO - STPARIHETE B B 38 AR A D i it EE S TR
AFHE > IR RACEE A & iR TRERF & 24 - SIPANTEZHMZEREA
W IR AT B T 7 (RS - SR B A RIE - R > e ERER T
SIPAYR HHHER RN E —E N E S S A EE R EFESHREENERT »
A LA EE PR EHE - MEEE TEER S @ HTEERFHERHE - X
HOE AN REEARBN T » ERMATREHIRIE SIPATHEREEN: » A FEFHERN
TFAN AT SR AN ] 7 5 DAME T e B A

EANATRERBARY » SIPABAENIPGEGER SR E < 2 T SIPA » B S &SI 771
KB RAC TR R - BT RE I R R RS Efa AR B A - X 3
AISEC v. SIPCEEHIFTE'S - SIPAGRFHE: B 3B A ASHC iU ThAE > i L3t — 25 i 7 SIPA
TELARERE NRFE AN E R S B R E FRE R E 2 ERIEk -
[EIfH - B S BERIM AR TR - SIPAERNEERE P # & i HEE 5 83R S Al 2 198 &
TRALIE(E o B PRSI E G REEE BURGE IR P 3 LR AT AR B e SR - B
RABEAMERS IR B R - 22 HEBNEILE 1 SEEE T8 -2(b) () DR FUE » 438
ESHZE - W BERE A > I EIOE TR 558 R 18 25 16 1 & SIPARY
HiE - EAEEAMBE SNBSS RIEE AT ANEE - 5% HENRETEER
BRI RS T » SIPA KGEMR T P ESR R EHE LB RATER S
il (JE2EEREE) -

SEEATIE  BRUE SR SRS FEEER R E ST ERA
SR o R > ABEEARAERE - SIPAHBYN B TEE QA i AR E R LR 2 EA
Foor g > R B A EILNE PR EI GRS BRI » SEC v. Packer, Wilbur
& Co. E£ft&" - WWHNAERE AGREMLEN  BERAE R NRMEREEEEN
SEA—ENAIE - BE b A E R T RE B e — B R 1 =4 R
[ ZEEER R ETE - AR ARIUE BRI TR - EirthiE R EE R
B o AJDAIMEERYZ » SIPAFTE AR ISHE B /Y - fELUIE R M 38 7 A8kl g R
HEFPRE SR ILOIRER T F - M REER PRV EN RIS -

O EBFEHFZSHEEGWEEIERNEZ R

IRIMEIESIPA TN 258 N Rl A TR BRI GE » A H P it FHE RIS N i i e
B ERYFHEE o BRI E 2R - ARl R AIRTESECGEF L HRE ) RIBIES -

16 SEC v. SIPC, 758 F.3d 357, 362—63 (D.C.Cir.2014).
17 SEC v. Packer, Wilbur & Co., 498 F.2d 978, 983 (2d Cir.1974).
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SECHE HY T —{[8] il 75 Pl i 22 B i e A B i L1 S A > DAFRR S SIPAR & /A i
FHEREZB B IRFEAILE - AR - & —MEERE SR TEE S - SECHZA
iR R E M REEAIEYHRIE(Chevron deference) © FLFTHESMEELA] > /9T BUA EEEAY
—IHF A » (REFEFESFER L Chevron U.S.A., Inc. v. Natural Resources Defense Council,
Inc. F A AN « HEBAITEMIR'® © TGS HATT BOEF 6 S AL e 8 e 25 5 17 B
RARVAREE - FRIEMMIAAREN &3 - SECEEERE LA » HHERIIERFEKEE
SHREEA - ORISR E RS M RE LRS- Rt B RE SR fE B K 7 1% Rl (Skidmore
deference) ° {it HSECTEA: ERfFHRIZ A ¥R R EEA e 5250 - RI{ESIPARK ¥
SECRIDAETTHRHENFE - B0 EE N —TRE2INAEERAEIRE R - EREAD
ETESECHYILIS TURERESIPA » {E M ERTFEER BT o5 (8 S B R Al BRI HL R -
TR S IR+ TS B R Skidmore v. Swift & Co 1 G718
TBCEEATY > BRI RRES - REE TR FERT T HEQE - EZHEE
MEHAYIUS - FIRF R A 77 BB AL FRE M B R R EK — e (EE - B
B ITEURERR R W R IR IE R RSO Bt IR RS e - B ERRIR & -
BB T IRIE 22T - B fE R R R AR F AR RE R IEE A (R Ry B g
e SRS RERKIGEN TR ER REE - HRAEEER RS
HIfERERI BT S o (EIRE B 5 PRI 5 TR iR I R ARTE —(E PR R - M EE5 e
PRBARYEFTHIG - HAFHASemA O~ BROUBEBEAMAVE R ~ LUK FEE R RS 5% %
TR — BUE A A% Hoam B YA AR )T - United States v. Mead Corp. Z2# | 22 -
BT E R R AN T FRERE R K SECHf#RE - ARZEHSECTERY A = Fe L ERELEY

RN > BHMEAAA 2 B HERENEFIRY - SEC v. SIPCEFHEF
CASHEH » SECHYfRREE H AR 2 H —E i BlBi L TP E™ -

(&) SIPATRA ST & F R RE 2 IFHE RR KB 7 F1LE B FR

AR EFRES - BRNBGE R IZIRATAEIN - G — A A AZORREANE - 5
Z > ARG ER EHE GG RO BRI ERIFREE - MSECTRN A Z £
5 o AN[E] B SRl B R E E R ARARREE R - ARBead & P 2 KA i E RS E 0 _E A
BEHYFEE - B SIPARTAR PREERTHTE -
Y~ FHHR

18 Chevron U.S.A., Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837 (1984).
19 Skidmore v. Swift & Co., 323 U.S. 134 (1944).
20 SEC v. SIPC, 872 F.Supp.2d 1, 10 (D.D.C.2012).
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B EHE > BAMTHERF B A RERIIRTE > 0ER A STPA R G SC AR TR BRI HAME 2 15+ (EL IS
{8 > ASFF R B R s A S AR -

{h ~ BEMHEE

firstpTaR T EEE ) FWEHEMOEES R o (R BUICT R o B2 TR SR
s A TR o T RREREERS LR o AL EERRE R BRSNS E A -
A LR ANFOOFRIAFEG AL - LREEEEY © - REFABOMEBEL
e BB/ AR AR - R TS SR &8 - it EIR A RIONE SRS
Zes 0 INRAIE BRI 2 &5 EE OM E BE A B E g5 - Mg B
PECE © EHEF]SEE Jorden Peng ZIRE » WiJEME A _EFR A LIRS » B EFF A+ 2
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United States Court of Appeals, Second Circuit.

IN RE: BERNARD L. MADOFF INVESTMENT SECURITIES LLC. Securities
Investor Protection Corporation, Plaintiff—Appellee, v. 2427 Parent Corporation et al., Estate
of Doris M. Pearlman (IRA), Harold J. Hein et al., ---The Kostin Co., Marsha Peshkin et al.,
Claimants—Appellants, Irving H. Picard, Trustee—Appellee.

Nos. 14-97-bk(L), 14-509-bk(con), 14-510-bk(con), 14-511-bk(con),
14-512-bk(con).
Decided: February 20, 2015

Before STRAUB, WESLEY, and LIVINGSTON, Circuit Judges. P. Gregory Schwed,

(Walter H. Curchack, Daniel B. Besikof, Michael Barnett, on the brief), Loeb & Loeb LLP,
New York, NY, for Claimants—Appellants MBE Preferred Limited Partnership et al. Richard
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A. Kirby, (Laura K. Clinton, Scott P. Lindsay, on the brief), K & L Gates LLP, Washington,
DC, for Claimant—Appellant Estate of Doris M. Pearlman (IRA)., etc. on the brief), Baker
& Hostetler LLP, New York, NY, for Plaintiff—-Appellee Irving H. Picard, as Trustee for the
Substantively Consolidated SIPA Liquidation of Bernard L. Madoff Investment Securities
LLC and the Estate of Bernard L. Madoff.

The issue presented in this appeal is whether the Securities Investor Protection Act, 15
U.S.C. §78aaa, et seq. (“SIPA” or “the Act”), permits an inflation or interest adjustment to “net
equity” claims for customer property. We hold that it does not.

Claimants—Appellants (“Claimants”) are former investors of Bernard L. Madoff
Investment Securities LLC (“BLMIS”). Trustee—Appellee Irving H. Picard (“Trustee”) was
appointed, pursuant to SIPA, as trustee for the liquidation of BLMIS.

SIPA prioritizes the distribution of customer property in a broker-dealer liquidation. The
Act creates a fund of customer property for priority distribution exclusively among a failed
broker-dealer’s customers, and customers share in the fund proportionally, according to each

9o se

customer’s “net equity.”

Because Madoff’s fraud lasted at least three decades, Claimants ask that the Trustee
adjust their proportional share of customer property to reflect inflation; one Claimant also asks
for an interest adjustment, to reflect the time-value of money. We agree with the Trustee and
the Bankruptcy Court, however, that SIPA does not permit an inflation or interest adjustment
to net equity claims. Accordingly, we affirm the order of the United States Bankruptcy Court
for the Southern District of New York (Burton R. Lifland, Judge ), approving the Trustee’s
unadjusted net equity calculation and overruling Claimants’ objections.

BACKGROUND

We described Bernard Madoff’s fraud in a previous appeal in this case. See In re Bernard
L. Madoff Inv. Sec. LLC, 654 F.3d 229, 231-33 (2d Cir.2011) ( “Net Equity Decision ),
Briefly stated, although Claimants gave money to Madoff for investment, Madoff never
invested the customer funds. Id. at 231. To conceal his complete lack of trading activity on
behalf of his investors, Madoff created fictitious paper account statements and trading records.
Id. The customer account statements listed purported securities transactions, but they did not
reflect any actual trading or holdings of securities by Madoff on behalf of the customer. Id. at

231-32. Madoff instead funded customer withdrawals with the principal investments of new
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and existing customers. Id. at 232. The only accurate entries in Madoff’s customer statements
were those that reflected the customers’ cash deposits and withdrawals. Id.

After the collapse of BLMIS, the Trustee was appointed pursuant to SIPA. Id. at 233.
SIPA was enacted in 1970 as a response to “a rash of failures among securities broker-dealers”
that caused significant losses to customers whose assets “were unrecoverable or became
tied up in the broker-dealers’ bankruptcy proceedings.” In re New Times Sec. Servs., Inc.,
371 F.3d 68, 84 (2d Cir.2004) (internal quotation marks omitted) (“New Times I”’). The Act
creates procedures for liquidating failed broker-dealers and provides their customers special
protections. Net Equity Decision, 654 F.3d at 233.

SIPA is designed to return customer property to customers. See 1 Collier on Bankruptcy
912.01 (Alan N. Resnick & Henry J. Sommer eds., 16th ed.2014) (noting that the return
of customer property is SIPA’s “fundamental premise”). In a SIPA liquidation, a fund of
customer property, separate from the broker-dealer’s general estate, is established for priority
distribution exclusively among customers. Net Equity Decision, 654 F.3d at 233. Customer
property consists of “cash and securities, received, acquired, or held” by the broker-dealer “for
the securities accounts” of customers, except securities registered in the names of individual
customers. 15 U.S.C. §78l1l (4).

Customers of the broker-dealer “share ratably in” the fund of “customer property on the
basis and to the extent of their respective net equities.” Id. §78fff-2(c)(1)(B). The larger the
customer’s net equity, the greater the customer’s share of the fund of customer property. SIPA
defines net equity, in relevant part, as:

[T]he dollar amount of the account or accounts of a customer, to be determined by
calculating the sum which would have been owed by the debtor to such customer if the debtor
had liquidated, by sale or purchase on the filing date, all securities positions of such customer,
minus, any indebtedness of such customer to the debtor on the filing date.

15 U.S.C. §78lll (11). Payments to customers based on net equity are made insofar as the
amount owed to the customer is “ascertainable from the books and records of the debtor or [is]
otherwise established to the satisfaction of the trustee.” 1d. §78fff-2(b); see also Net Equity
Decision, 654 F.3d at 237.

SIPA guarantees customers a minimum amount of recovery. When a customer’s ratable

share of the recovered customer property is insufficient to satisfy his or her net equity claim,
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the customer’s claim can be supplemented by the Securities Investor Protection Corporation
(“SIPC”), which was created by SIPA and administers a fund capitalized by the brokerage
community. See 15 U.S.C. §§78ccc, 78ddd. The SIPC advances to the SIPA trustee up to
$500,000 per customer, see id. §78{ff-3(a), except that the advance for a customer’s “claim for
cash” cannot exceed $250,000, see id. §§78fft—3(a)(1), (d). To the extent that “customer property
and SIPC advances” are insufficient to satisfy a customer’s full net equity claim, the customer
is “entitled to participate in the general estate” as an unsecured creditor. Id. §78fff—2(c)(1).

In the Net Equity Decision, we held that Madoff’s investors are “customers” with
“claims for securities” under SIPA. 654 F.3d at 236. We also addressed how net equity should
be calculated in this case, given that SIPA’s definition of net equity references “securities
positions” but Madoff never invested customer funds. We rejected the argument of various
customers that their claims should be based on the amounts listed in their last BLMIS account
statement. Id. We observed that reliance on Madoff’s false statements to determine net equity
“would have the absurd effect of treating fictitious and arbitrarily assigned paper profits as
real and would give legal effect to Madoff’s machinations.” Id. at 235. Instead, we upheld as
a matter of law the Trustee’s determination that net equity should be calculated by the amount
that a customer deposited into his or her BLMIS account, less any amount that he or she
withdrew from the account. Id. at 233, 23642 & 238 n. 7. We declined to address, however,
whether the calculation of net equity should be adjusted to account for inflation or interest,
because the Bankruptcy Court had not yet addressed the issue. Id. at 235 n. 6.

Afterward, the Trustee and the SIPC argued to the Bankruptcy Court that SIPA does not
permit adjustments for inflation or interest to customers’ net equity claims. Various claimants
objected, some seeking just an inflation adjustment, others an interest adjustment. The
Securities and Exchange Commission (“SEC”), which has “plenary authority to supervise the
SIPC,” SIPC v. Barbour, 421 U.S. 412, 417, 95 S.Ct. 1733, 44 L.Ed.2d 263 (1975) (internal
quotation marks omitted), disagreed with the Trustee and the SIPC and contended that net
equity could be adjusted to account for inflation. The SEC argued before the Bankruptcy
Court that adjusting for inflation would be “an accurate way to calculate customer net equity
under the narrow set of factual circumstances presented here,” although it acknowledged that
“the decision to make such an adjustment must rest on the Court’s consideration of the costs

and benefits of doing so.” SEC Mem. of Law at 4, SIPC v. Bernard L. Madoff Inv. Sec. LLC,
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08-01789—smb (Bankr.S.D.N.Y. Dec. 10, 2012), ECF No. 5142. However, in a colloquy with
the Bankruptcy Court, the SEC’s lawyer, when asked what kind of deference he sought, stated
that the SEC was “actually not asking for deference.”

The Bankruptcy Court upheld the Trustee’s determination that no adjustment for inflation
or interest could be made under SIPA. The court ruled that, as a matter of law, SIPA did not
permit a time-based adjustment to net equity. It then certified an immediate appeal of its
decision pursuant to 28 U.S.C. §158(d)(2). We granted the petition for direct appeal.
DISCUSSION

We review de novo the legal conclusions of the Bankruptcy Court, including its
interpretation of SIPA. Net Equity Decision, 654 F.3d at 234. Claimants contend that the
Bankruptcy Court erred in concluding that SIPA does not allow an inflation adjustment to net
equity claims for customer property. They also assert that the SEC’s support for an inflation
adjustment is entitled to Skidmore deference. We disagree.

I. An Inflation Adjustment to Customer Net Equity Claims Is Impermissible Under SIPA

According to Claimants, without an inflation adjustment, the claims of Madoff’s earlier
investors are unfairly undervalued when compared to the claims of Madoff’s later investors.
Although SIPA’s text does not provide for an inflation adjustment to net equity, Claimants
urge us to construe SIPA to permit trustee discretion to make such an adjustment. But we
conclude that an inflation adjustment to net equity is not permissible under SIPA. An inflation
adjustment goes beyond the scope of SIPA’s intended protections and is inconsistent with
SIPA’s statutory framework.

SIPA does not address the possibility of an inflation adjustment to net equity. The Act’s
definition of net equity makes no mention of inflation, see 15 U.S.C. §78lll (11), whereas
other, albeit unrelated, portions of SIPA do, see, e.g., id. §78{ff=3(e) (providing procedures for
the SIPC to periodically “determine whether an inflation adjustment to the standard maximum
cash advancement amount is appropriate”). And although SIPA instructs that customer
securities are valued, for purposes of calculating net equity, as though they were liquidated “on
the filing date,” id. §§78I1l (11)(A), (B), this does not indicate that cash deposited but never
invested is to be adjusted for inflation.

SIPA’s silence is unsurprising. In a typical broker-dealer failure, an inflation adjustment

to net equity would be nonsensical; where securities are actually purchased for a broker-
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dealer’s customers, the securities have values that already incorporate economic circumstances
such as inflation. SIPA’s supposed purpose was to remedy broker-dealer insolvencies—
not necessarily broker-dealer fraud. See H.R.Rep. No. 91-1613, at 1 (1970), reprinted in
1970 U.S.C.C.A.N. 5254, 5255 (“The primary purpose of [SIPA] is to provide protection
for investors if the broker-dealer with whom they are doing business encounters financial
troubles.”). Hence, as we noted in the Net Equity Decision, SIPA does not specify how net
equity should be calculated in a case like this, in which a dishonest broker failed to invest
customer funds. We determined that “the statutory language does not prescribe a single means
of calculating ’net equity’ that applies in the myriad circumstances that may arise in a SIPA
liquidation,” and “[d]iffering fact patterns will inevitably call for differing approaches to
ascertaining the fairest method for approximating ’net equity.” ““ Id. at 235.

As we emphasized previously, SIPA is intended to expedite the return of customer
property. Id. at 240. Without SIPA, customer funds and securities held by a failed brokerage
could become “depleted or enmeshed in bankruptcy proceedings.” See SEC v. SIPC, 758 F.3d
357, 362—-63 (D.C.Cir.2014). SIPA “addresses that issue by protecting the custody function of
brokers.” Id.; see also 1 Collier, supra, 12.01 (explaining that SIPA protects investors against
losses “resulting from the failure of an insolvent or otherwise failed broker-dealer to properly
perform its role as the custodian of customer cash and securities”). Net equity claims are
thus linked directly to the customer property held by a broker-dealer; SIPA instructs a trustee
to process claims to the extent that they are ascertainable from the broker-dealer’s books
and records or otherwise established to the trustee’s satisfaction. See 15 U.S.C. §78fff~2(b).
BLMIS’s books and records reflected only funds deposited and withdrawn, without any time-
based adjustment, see Brief for Trustee—Appellee at 7, 23, and these deposits, less withdrawals,
constitute customer property in this case, see Net Equity Decision, 654 F.3d at 240; 15 U.S.C.
§78lll (4) (defining “customer property,” in relevant part, as “cash and securities received,
acquired, or held” by the broker-dealer “for the securities accounts” of customers).

Although SIPA defends investors from a broker-dealer’s failure to perform its custodial
role over customer property, it does not otherwise shield investors from loss. Instead, the Act
merely restores investors to what their position would have been in the absence of liquidation.
We have noted that SIPA’s scheme “assumes that a customer—as an investor in securities—

wishes to retain his investments despite the liquidation of the broker; the statute thus works
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to expose the customer to the same risks and rewards that would be enjoyed had there been
no liquidation.” In re New Times Sec. Servs., Inc., 463 F.3d 125, 128 (2d Cir.2006) (“New
Times II”) (internal quotation marks omitted). Hence, SIPA instructs a trustee, in many
circumstances, to provide customers with securities in kind instead of a cash equivalent. See
15 U.S.C. §§78fft—1(b)(1), 78fff—2(b)(2); see also id. §78fff—2(d) (providing that the trustee
“shall, to the extent that securities can be purchased in a fair and orderly market, purchase
securities as necessary for the delivery of securities to customers in satisfaction of their claims
for net equities”).

SIPA likewise provides customers with no compensation for the lost use of their securities
or cash while liquidation is pending. Customer securities, whether returned in kind or as a
cash equivalent, are valued as of the filing date, regardless of any subsequent fluctuations in
value. See 15 U.S.C. §§78fff—2(b), (c)(1). This may harm an investor if the securities fall in
value, but avoidance of loss beyond restoration of the pre-failure status quo is not SIPA’s goal.
Although the securities and cash have opportunity costs that are denied to the investor during
liquidation, and although the cash similarly may have lost purchasing power in an inflationary
economy, SIPA returns to the customer the nominal pre-liquidation balance.

Claimants assert that adjusting net equity claims for inflation is the fairest method of
determining net equity. Yet, we have explained that “SIPA was not designed to provide full
protection to all victims of a brokerage collapse,” and “arguments based solely on the equities
are not, standing alone, persuasive.” SEC v. Packer, Wilbur & Co., 498 F.2d 978, 983 (2d
Cir.1974). Contrary to Claimants’ assertion, moreover, an unadjusted distribution of customer
property is not unjust. In fact, we recently found no abuse of discretion in a district court’s
approval, over objection, of a receiver’s distribution plan to the victims of a Ponzi scheme that
lasted thirteen years, even though the distribution provided no adjustment for inflation. See
Commodity Futures Trading Comm’n v. Walsh, 712 F.3d 735, 738-39, 754-55 (2d Cir.2013);
cf. also New Times I, 371 F.3d at 88 (agreeing that net equity was “properly calculated as
the amount of money” initially placed with the Ponzi scheme brokerage, without noting the
possibility of an inflation adjustment).

Because it is doubtful that the full amount of customer property will be recovered in this
case, each dollar allocated to earlier investors in recognition of inflation reduces the amount

of principal recovered by later investors. Even if all customer property were miraculously
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recovered, it would be insufficient to satisfy customer claims to the extent such claims were
increased to reflect inflation. An inflation adjustment to net equity claims could allow some
customers to obtain, in effect, a protection from inflation for which they never bargained, in
contravention of the text and purpose of SIPA, and at the expense of customers who have not
yet recovered the property they placed in Madoft’s hands.

The purpose of determining net equity under SIPA is to facilitate the proportional
distribution of customer property actually held by the broker, not to restore to customers the
value of the property that they originally invested. We thus previously concluded that in this
case net equity could not be based on fictitious customer statements but instead should be
determined based on customers’ actual deposits and withdrawals. See Net Equity Decision,
654 F.3d at 235. These deposits, net withdrawals, constitute customer property here. Under
SIPA, Claimants’ net equity claims cannot be adjusted to reflect inflation.

II. The SEC’s View is Not Entitled to Deference

In reaching this decision, no deference is owed to the SEC’s view. The SEC submitted a
brief and participated in oral argument before the Bankruptcy Court in support of the position
that SIPA permits adjustments for inflation to net equity claims. At the hearing on this issue
before the Bankruptcy Court, however, the SEC stated that it was “not claiming Chevron
deference.” The SEC even said more generally that it was “not asking for deference here,”
but that, “[i]f [it] were asking for deference, it would be Skidmore deference.” The SEC has
not filed a brief in this appeal, even though SIPA provides that the SEC “may, on its own
motion, file notice of its appearance in any proceeding under this chapter and may thereafter
participate as a party.” 15 U.S.C.§78eee(c). Claimants nonetheless contend that the SEC’s
position warrants Skidmore deference.

In Skidmore v. Swift & Co., 323 U.S. 134, 65 S.Ct. 161, 89 L.Ed. 124 (1944), the
Supreme Court held that “an agency’s interpretation may merit some deference whatever
its form, given the ’specialized experience and broader investigations and information’
available to the agency, and given the value of uniformity in its administrative and judicial
understandings of what a national law requires.” United States v. Mead Corp., 533 U.S. 218,
234, 121 S.Ct. 2164, 150 L.Ed.2d 292 (2001) (internal citation omitted) (quoting Skidmore,
323 U.S. at 139). Skidmore deference is a “more limited standard of deference” than Chevron

deference. New Times I, 371 F.3d at 83. An agency’s interpretations “are ’entitled to respect’
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“ under Skidmore, “but only to the extent that those interpretations have the *power to
persuade.” “ Christensen v. Harris Cnty., 529 U.S. 576, 587, 120 S.Ct. 1655, 146 L.Ed.2d
621 (2000) (quoting Skidmore, 323 U.S. at 140). In determining whether to defer to an
agency’s interpretation under Skidmore, we consider “the agency’s expertise, the care it took
in reaching its conclusions, the formality with which it promulgates its interpretations, the
consistency of its views over time, and the ultimate persuasiveness of its arguments.”

These factors do not support deference to the SEC’s interpretation. The position that the
SEC took before the Bankruptcy Court in this case is novel, inconsistent with its positions in
other cases, and ultimately unpersuasive. Cf. SEC v. SIPC, 872 F.Supp.2d 1, 10 (D.D.C.2012)
(holding that the SEC’s view on a distinct issue of SIPA interpretation was entitled “to little,
if any, deference” where it contradicted the SEC’s longstanding view), aff’d, 758 F.3d 357
(D.C.Cir.2014).

The SIPC explains that, in more than three hundred SIPA liquidations prior to this one,
the SEC has not once suggested that the amount of customer claims subject to satisfaction
with cash should be adjusted to reflect inflation. See Brief for Plaintiff—-Appellee SIPC at
43. In this case, the SEC asserted that adjusting claims for inflation would provide the most
accurate valuation, yet it recently opposed an inflation adjustment in a different long-lasting
Ponzi scheme. See Walsh, 712 F.3d at 744. In Walsh, which addressed a court-appointed
receiver’s proposed distribution, the SEC argued that an unadjusted distribution was “the best
and most fair approach” under the circumstances, “because it yields a substantial recovery for
all investors.” Id.

III. An Interest Adjustment to Customer Net Equity Claims Is Also Impermissible Under SIPA

In this appeal, only one Claimant seeks an adjustment for interest, in addition to inflation;
all other Claimants seek an adjustment solely for inflation. The SEC likewise argued only
for an inflation adjustment. For the same reasons stated above with respect to an inflation
adjustment, supra Section I, we find that that an interest adjustment to customer net equity
claims is impermissible under SIPA’s scheme.

CONCLUSION

For the foregoing reasons, we affirm the order of the United States Bankruptcy Court for

the Southern District of New York and hold that SIPA does not permit an inflation or interest

adjustment to “net equity” claims.
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EEBHE 57 B9 © Federal Trade Commission; FTC
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- MEZA FIHERFER G LIRS A& & A © A scheme whereby a corporation
operates and continues to operate at a loss. The corporation gives the appearance of
being profitable by obtaining new investors and using those investments to pay for the
high premiums promised to earlier investors. The effect of such a scheme is to put the
corporation farther and farther into debt by incurring more and more liability and to give

the corporation the false appearance of profitability in order to obtain new investors.
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FASETE BN L E LR E N HIEHIHTRE AFTE ARTE A LIGEE(E - The court stated
that it is in the nature of a Ponzi scheme hat customer returns are generated not from
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invested by unwitting newcomers.

[GE FCAENT 38 25 2 A\ F] ¢ Securities Exchange Company
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14. MR EAE FIRENE S E LR IHE EWIRLF] © he paid early investors with

the funds derived from later investors.

15. B HAE AHLEEIN © latecoming investors were defrauded.
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SER T R EEE Gl R EE ¢ violated his protection against double jeopardy
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jurisdiction
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¥ff4 © arrest warrant
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FREfrEE v 54772 5 © Nasdaq Stock Market; NASDAQ
P& 2E75/ F] ¢ Investment Securities LLC
EEHA S A S ¢ National Association of Securities Dealers, Inc.; NASD
EEIFETFAC %ﬁﬁﬁ‘ > U.S. Securities and Exchange Commission; SEC
2R ZeHi YR ML H#5 © Madoff's unprecedented fraud was discovered
RZEERR ¢ civil complaint
TRl IS 2k G 2 R F I E A AL HREEESR ¢ alleging that Madoff and
Bernard Madoff Investment Securities LLC were operating a Ponzi scheme.
B A ER#/\F] ¢ Securities Investor Protection Corporation; SIPC
B E (R ¢ Securities Investor Protection Act
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VE R 2o REE/R BN TR FERZEE A ¢ as trustee for the liquidation of the
business of Bernard L. Madoff Investment Securities LLC
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BEHIZZ S50 8% ¢ To conceal his complete lack of trading activity on behalf of his
investors, Madoff created fictitious paper account statements and trading records.
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