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Abstract

The new confiscation system of the Criminal Code, as enforced in July 2016
(including the provisions of Penal Code and seizure for recovery in the Code of Criminal
Procedure), is the third dimension of fighting against crime other than traditional criminal
sanctions, such as penalties and “Sicherungsmassnahme” (dualism), which aims to enforce
“crime doesn’t pay” to restore property order before the infringement of law, and thus,
achieve the effect of the prevention of crimes.

However, the said acts cannot be enforced by themselves, and must be specifically
accomplished by law enforcement authorities. As the main body of procuratorial
authorities, how can prosecutors aggressively recover hidden illicit interests before they are
consumed after the enforcement of the new system? Prosecutors shall voluntarily improve
law enforcement effectiveness during the investigation stage, instead of enforcing laws
after the trial and judgement of cases. The Ministry of Justice thus formulate “Guidelines
for Prosecutors to Restore Criminal Proceeds” in the hope that the quality and quantity of
criminal proceeds seized can be gradually improved. Various procuratorial authorities shall
aggressively deal with this issue in order to achieve the objective.

After enforcement of the new confiscation system, the “principle of relative
reserves for judge”, which is also adopted for the seizure of criminal proceeds. In general,

prosecutors shall apply for the court’s consent. In addition to identifying and seizing
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assets, prosecutors shall set up the statement as: “Specific Assets of the Profiteer Have to
be Confiscated in the Future, thus, They are Seized for Recovery Now.” Therefore, it is
preferable to follow the review rule for the confiscation. This study develops a flowchart
for inventory, recovery, and execution plans, as well as a checklist for the various stages,
and provides actual cases as reference for the application of verdict for seizure. In addition,
this study tabulates the similarities and differences between seizure for recovery and
special procedural provisions of confiscation in order to improve the effectiveness of

seizure for recovery.

Keywords: Criminal Proceeds, Seizure for Recovery, Confiscation, Levy, Seizure Without

Search Warrant.
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