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918 U.S.C. §1838.

10 18 U.S.C. §1831.

11 Id. Foreign and Economic Espionage Penalty Enhancement Act of 2012.
1218 U.S.C. §1832.
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13 U.S.S.G. § 2BI.1 cmt.

14 United States v. Williams, 50 F.3d 863 (10th Cir. 1995).

15 See http://www.cybercrime.gov/iplaws.html, visited on Dec. 6, 2013.

16 U.S.S.G. §1A.1.

17 U.S. v. Aleynikov, 676 F.3d 71, 102 U.S.P.Q.2d 1458 (2d Cir. 2012).

18 Theft of Trade Secrets Clarification Act of 2012, S. 3642, 112th Cong. (2012).
19 U.S. v. Aleynikov, 676 F.3d 71, 102 U.S.P.Q.2d 1458 (2d Cir. 2012).
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20 Restatement (Third) of Unfair Competition § 39 (1995).

21 See http://www.uniformlaws.org/LegislativeFactSheet.aspx?title=Trade%20Secrets%20Act, Uniform Law
Commission, Legislative Fact Sheet, visited on March. 6, 2013.

22 Norbrook Laboratories Ltd. v. G.C. Hanford Mfg. Co., 297 F.Supp.2d 463, 483 (N.D.N.Y. 2003).

23 UTSA §7(b).

#1214 W) &) (& #F A Judicial Aspirations 51



|_ apnaxren | s

o MERERE SR MBS R o S g A AR - FRIEARE ) o BRAEF
LEAREIT T LS M EE R - HIELIEE — RS Z TR A R E B -
HIERPRH - G - EE G FEFAE > TR BB E S EE IR —E
S - S EMENE R 20 - BT R - TR - WA R
R~ T & AT (TR M S E(E - s R 5 E
IR — R - SHEERCRE - EHEAR - FIEEE RIEER > R
ANLAS T T W8 R B R R (R e B el (RIS R TR 28 S 2
R BB T SRR ZR S AR TREELIRZAT B N B8 2 i i A S (EAR A RHE
o EEROEEE - DM E AR - BE L BEAHENNGEFERN > &
TRAEBETEHATH  WIUSHEHBESNE FET RS ZBE - #REE P2 EA R
i HAFIR S AE P AR ERE - R & Esa R ™ -

O IEBE NS E R EH - FEERE LR G Z S BEREE N LB R EEd#Z
M8~ B  BEM - FRAIE - B - BERST ~ AT R
FHREN > RLARTEFFERL SRR EE R - 20 REM
TN RIS E RS SR AT S 1540 - S BN - TR SERN a8 kA
WEZEWE - B TR TIEREMEZZ RRIGIEFHN B BRI - MfRET
B AR TABEE AT MR R - R TEANCERE - R AT ERE - &
FEIEEAEBARIESN - N ERE s ERL LA (T (RFE A5 - MESTE ~ RIBFE
B BN ZERFERFEMACBEBESER - T R2REE ZH# - &8 -
EERABERBIRSE RS EAE - A DURSEEE R R A FER BT - €L
R EAR ASEUERETT R > A TR - R ERR A R ZIEF Y EIR A Z1T R E
H AT E RSB R -

& REEKINERESHE © BERCETEE R REE B OB EWE - SN e
BEWE I HRERY > RUSZEERERE > AR HHKERE K
PR EREEREA > BPRLAREEEMEEMERL T EEWE T
20 MDA B MmN RS H M o ERRABRIEE ~ M s M AT E & SR
BH RIS AN - KB REHEE - IR FEEREER
M PREEA IR A FERH T AL 2B ) FNE - JRHERNE SR EERATEZ

24 R 5k R99F & b T H24255F ROEH) ok o
25 & & ik Fe 10442 £ 5 183858 R E 3 € »
26 3% & AT 1042 £ 165458 X FH ik o

#1214 W) &) (& #f A Judicial Aspirations 52



i CEREIE  (BEBRENSD

BN MRV EBRMIE— M E R E - H ERABBRTVIEE = AER
REE S - mBHE - ENSERER LR AN A& - 7R EHE - EFR
AFRBE ~ ML BRI IE B 60 BRI A < e R EE R
ENEHEB AR FEE N EST - R ERABLCEFLEASEGE P A K
Bl AEAREEE R P A SOHE R SEERN - HERERBRE R4 - Bl
F g G- EER - RS HH LA EN AT E SRR -
SRR S < R R ITHE R AERAE R - BHE S S E S EER - AN Rk
oA BB A a AT S T E R RIS B SRR S L &3 0 Ik
R Z @R i BOE B E - ISR - SRISE RBERRATEER 7Y L3R A
BN EE P HERZGEREER - R ERACREREFHRNE - MEwH
soED - WEHIBHERZEE - Al EER A ERBIE - MWERHEN Ll ge st
ZIEH » BNEHER -
T~ EBIEREAIE S
EENER TR ENE ) AYERI R E (B R A N By — IEBE S REK - JRENFR
Bl E S ST R R IR B T - B — A RIS R IREE MR EORE B L EN—
MEESE - FTLLEB LR EE G SHACE R E R ER - EREAEYIA - #2385
LSRR R  SORERAEZE R - A GREIN] - ER LIS
RKTIHBEN  —RPARIGE SRR BORE RN —88 - 06F AR BiHE
FER S — (B ILHIET E (22K - EHERINBENEESHELOYE - 1 EEAFER
JEARE BB TIREAMAERNEZRERET - et - FrEGRG > R EEERAFE
BITHLEFERD - —HARELITEWE - RE R € RIAEERT - UNES £
Charles Creech Inc v. BrownZZ A% :
) EIERE
ARAEJR 55 FEF A Charles T. Creech, Inc. (Charles) DU NfHfEC/AT] 5 # & 3wt Fik
AStandlee Hay Company, Inc. ( Standlee ) DA T f§fES/\F] 5 Donald E. Brown ( Brown)
DU B - FERGH % BIECA RIERR6FE R EORFEZ IR E T E - 200647 HB%
FEREWHERANA » CATIKBIHEE 7 I TIERMAL » Fr&mse N8 - 2008411 HpA] »
BIEC/A FIgER - A FCA R A FE FSAF LI - 20094F2H16H » CARFEEBAIS
NHE] o FOREMBEIHEFERE - DUREFEH 2R - SARMIBAIEER &R

27 Bl ATEE ©
28 Charles Creech Inc v. Brown, Nos. 2012—Sc—000651-Dg, 2012—Sc—000693-Dg (2014).

#1214 W) &) (& #f A Judicial Aspirations 53



|_ apnaxren | s

p={111%

R EICA R FHRBIERE - SRBIHIEEEMNEFHEBAE20094ES5 H S HHERZ BT IR 55
2 o SREIFIBAR E5F ¢ KBRS ~ EHEERAIIEZEH < BT ~ AR
HIFEE -

HEEN _EFRE R EFEF R R R CBUHNE—K - % T SAREERT
S HIROE RS » MCAFMKIRREFFEL65. 09 FUE 2R RIS A RIHTRUB R
—OHEE] IR o EERERBEHIRGE T E RS RS LS EASRE
- HEEHCARMRERG EF S T5% - # LRF AR EICARNER > S
FIAIBfERIEE R Ak » ok EEREEBHERZ RS R - RIS R ZHIR - 3
FIEBER 2011463 H 28 H HERZS A RIRIBRYERS » RS FIAIBAFIAYHAR - 201144 H4
H > CRFEANIRLEF - LR EBEREE R 2 FIRAIER - EREBE PR
BRIEH - ADEE R FRET ETIREBENT 2R BT - EmFHAEEASE
B RE— P IURE R R © SFEIRIBAR LFF -

EAEFRAZE > BICAF] ~ SAF] ~ B> RAIRF# EifvE R ZRE > REHE
BB bedel Bt o FERE LIREERNERERHEFRE - BEEMNEEER
ZHERE
O BHER

LB EMNRmER (DUN AR ) AR R R

A LT CAFIFE - FEHARE R FHERZE Z AR > HIFHREE R L
e [ RFHAICRES.0THYE RESERAY - NENRE TR FRE T EHHISGHET
B TR R AR RE S - St o EEREEPENE BE T ESRE A (E R R AR R
WASEA B EREMNERE > BRSESRERNARRZRR - BHISAF R © RFREHEN
PR i Bl T - 3 HOR B T I [ 2 B g R Rl © MR ANRIE H R IR E R T
GRTHHISIRTIERGE © 74  BEERFRETHERRE A BEEHRRIKIR -
(A5 T R ARG« SOBiSE [F B h 55 B R FRAVEARY - FEEASERSSHE Rl LIE
T8 LAE N DU SBSE S R+ 25 BY 220 IR G PR AR E B4 R REfE B Sk RO ER
it - DL H R (R — EBdn - A TR ERIRGIMEGROR PRI MRS 6 - IR
BTN A FRER E TR - B AR MRHVER -

B SRR KRR E 2 A R R EFEEAEHA T - 2 Luigart v.
Federal Parquetry Mfg. Co. ZEZ AL TNy RUMRRE © T —(EA 2/ EE AR feas

29 Id.

#1214 W) &) (& #F A Judicial Aspirations 54



i CEREIE  (BEBRENSD

BEZFERIERCE RS T — B AN B RE - HATEMaHZEANS
foaa N E ARG TEER - DHREGER A BE R - miBFENER - 2826
A o IR SR o AR AT DT A RER] - | Phillips v. PhillipszEfft22 -

CAFIF# » B TIEMER T R FWREEREHFINA - TR Hiwm%h - C
INFEIES DA > 435 Higdon Food Service, Inc. v. WalkerZ< f]Central Adjustment
Bureau, Inc. v. Ingram Associates, Inc.Z ° [EARGZGEEEHERERENE -

L0{EHigdonZE 1 » Walker (DL NEHfEW ) B 1974F#85H%4 FHigdon Food Service T
fE (LATESTHAR]) - MAEANE TIEYE A S e &R - 19784 » Higdon/\ H]
HW—EEERE - NAE TRIEN ) WIERHENE » HARIRIENITWE
S - GRFEPXXAAEHAFREZEEMR N HFEMPRGE - INEHAREE
e E MRS A4 AR > A AT DUEREW - B ERNRBREE T RREGR - W
ALV A M B N R M2 A % E S TR R B R A - AR - WARE M3
B Eh fth (S e

19814 » Wit LHA A TR AHA ml5 34 .2 —HI AR LIE - HA R
HIRIT EFAVES - FHAERERER IR TG NREH] - mk - W R - LEFE
EheReHREHE - HER LR EREERA FES R LR R AW T8 5
EFIFIHIA -

KBeg 5 Fafe B E - A SR F - WEE MR WRYRES FI(E - ot
ARG - R — T EERLR - NHARRENSTNEMAW - & EHTEM
WHIECENE » [5E R DS EGR I & RIRYAE -

HE AR EEASEEHWN A AR EMAIRG - HIBEHA 7220 E
HIlRB A2 NS 7 > A ] LA WHIERSK » fitfd | HA R FEERIRERBAZeH5 - DUER
WERIRHERATROR o BkrREMBLZE BN - B LM E RO R AT FIA -

[EIAZ » IR ERNAEFRE B - BCARHRINBE T L FRE W
JE » [ T FiBiCharles CreechiyZZ 550 » 12 AR IEMIFIA § MCA RIEKBE LR &
E 0 B EERTEM - EIRE— (R e E AR 3 N - T EdHigdonZ< Y S35
ERRFCER] » HAh - RRRER E TR RCAFE "M, 5 TEREM, B
IER Rz R & e 2 A B e E A BN E - BIEilig A B & i
TAESA FMESZ (HE B2 A #i & LE - AjEE - RPFRE T E R A ECAFIBL
MR FAER R TR IR - NHIEB— B - M52 » CAFREMBER R
FRETE » WG 12 0L FH e e I BRYAIIA -

#1214 W) &) (& #f A Judicial Aspirations 55



|_ apnaxren | s

WH - CAFMRARHB * AAECEEHEM N HFEMPRGE - #IsECA
FEEEEBIRG A2 NER: » A A DIREBRYIREK - SN S I BaE RN - T
BU%HE T AFREWMESEHRE 2% » CAFIERETLRIFEEM - 3 HI TR R
BERKE - HElHigdonZ R FEHANF BB IRAER - BT EE TR BIR EA B 2275 © X
Z o REZFRE R E HEBRFES - BIBAERSTE FEME I H H % e e =4
WA Ry 5 FL0F (B IREREBAEMER] - B2 - RFREHEM T 7CAF
MM A RFEHARIEE - Al IEBERHEHA TR - A HCARIRITAEAIFRS - a1
W RFRE T E R A BRCA R R EMENRITE - BB RTERERCARIZHE
F o M HIEAFAE -

1£Central Adjustment Bureau, Inc. v. Ingram Associates, Inc.Z<H > Central Adjustment
Bureau (LU NHHCABAFE] ) [AZEE %% FIREIEIRE - CABRYZEB LU &
N B =2 AR B REE - 197143 H22H » CABJE HPreston Ingram ( LT fif
D) o HEERERSEE T IKEERK - 1975429H8H » CABJE fiKathleen Garrison ( L)
THEFEG) » GEEI975FE 1 H 12 H BB N i34y - CABLE1975F4F1H » @A 7 David
Powers (DUTNREFEP) - PAE197SHES H ISHEZ SOBEEAT - 1979 > ALl =HEE
PEFECABAFIN A » W7 T ECABRE A FAVE IR A F] -

CABIREESRF TS5 R R - FHANEFE BB R PRI B FIT8TT - B
B THEERIER - AR A% - e e o BB AR CABRS 1~ G~ P= A
8 LAER B & USRI e 349K - (T~ G~ P=A B3R

EIRE R ER LR E - EIREEREBTE - R FHIEEIEE 2R
IR - B 0 Bk =% B THEEIG /RCABAR LIEA AR ZZBREME - H
F o NEFEEIERR > AN =REBEEE TIEFRE - WH > BN =2EA
HAE LR Z BINF A= T - AL - FEB B R TR - AN =HEBWIEE
FEFTTHEREIRE - BIfEZEREE » EE N Z2MMTREIUSHY - ZFRFEH
LB RS 0 MRS E SR E R E MR AR - B TR iR R (E AL -
EECAF AT - CABAF A B LHEZ T CREE LIF  HINIRRE 7 7R
ME— 2L o

R - AFEHEICABEIEN 2DHE EBAF T HIAESR - 55k » CABELETE
FIMAR BRI N BGRE H N B RS T E - MBIEHE R FRE T E il CARTECA R LIE
1652 - BB » CABETL{EHZE W E &R AREREF R ~ Ik - HERmE -
BB T DABE IR AL B B2 RE » AR - BIECA A LERTHEE ffi A 52 S SR

#1214 W) &) (& #F A Judicial Aspirations 56



i CEREIE  (BEBRENSD

HIEZE - SERNFHIEE - BERBECAFIRFHII6FIHEN & F&Ek - RlwHE
Re i U CY A FAB TR e P2 (AR (T S TR R SR S 5y » Il - IR A REIREUR
BAEZRSERAFRER ER > CAFIEIUL(THEFTFIBRECE RS - 5= > CAF{EB%
FARFRER ERN TEMEILZ ARG T I8 - B0 > CAFRFEERAIABINEE R
s e [ R U7 B R M PR SR - R — 3L CAFIMECABLAF 1 > 17
HEEBIN#ERFRERCE » KEEIBRTIE -

BEEA TR — il EEH A I RICABA FIRIRARGME - RIS EF R - HER
TERBARS BRI —H 70 AR — I BILRNCE (HBREZE )
EHEE A HYRHERARDKEE T2 - AHigdonZrh » WAFREER /] DIHHER
EEWATL - fECABZEY > B TRZHEMEI - LULTHE - In#isEmfl] - mBAERE
PRERER > MMEECA FI BRI FRIIR G2 - BIyRIRERHEREEE  RAEETT ~ 58Ul
#r o WA ENEMERENET - f5 2  BEEICRFRERER - REBEICAF
HIRIRI DURACHR = T - SRR e Bl -

B b Kb B R R E FE AR - SEENaEEb 2 EE
AR RIIRE © HERF R ANER R BAIS A FIE MBI Z AR -

{h ~ i

RIEEE GEEHEIRE) RE  RERFEWEREETRE  ThARZER
T GEEHEERE) TS 2T RAUS R RER - MR ESEHEEREWGR - A
BT HE S M ENIET AR - BB RS B P i S E (E Ry B R
% REERTEREEE S - RIFEER - Be] DI E EZEERE -
A D3 R A SRR RS « RAEARRASERE BRI D b T RELA & £ 8 B
woa e T RS B R S B E ZETT & - s SR Y RS AR R E 2 HEYR
[F] > R OREEAE (S SR ARER] N [BIHE R Z R FRTAGIRGE - A H R Ho IR SR
SNBSS A2 R SK T FF 28 R G R 28508 1 31 R A B PH SR 5 B R RL T 55
REPERR FFHITT Ry » SR P (B PP SE RN B 1T R PR 38 4~ (eI b S R ZHEE
EHSERL - RE NS IR ESEMAREE A o BRI AR S RS E R
REEENECRETRGTERS  EEREERE2EY - 2L, EREREEEER

30 4 ARAE > ABRILH EBE RO THRIEMEEMGR—AEE (GHMBE) &b EHEEM
$240 0 201542 H » H49 -

#1214 W) &) (& #F A Judicial Aspirations 57



|_ apnaxren | s

BT BB RBIER R RS 0B © X U.S. v. AleynikovZEHREIE T &M E
HIER > TG RAFENECEE LERQHEEE  NERRE =R = R F
G EHE N S HREE I - Al B R e B mE A2 IRE B EWE
#ilg - DI E BN B R E AR -

N Filit R LR MR - IRBIBUR RSP TR It T 3 2078 ZE MR R (R & 1S i
BUEEGEE H EAN2%E > BE0° © — ~ INEINERERE B TR R SR (R B
FEREME - — - AAESHTRAESTMETERFESREEAZCERET - = 1
H FE EE A i & AR A H R AREH S EHRIF IS B T ek~ BBk

ENER BT FHREERR - DU ARG EMERE - MR TEREE - W~ AFWE
JERIETE EM A IREZ B TFR - 7~ AT EAERBERRAFEE » TRAFE
FEMER T ARG BRI AR A » 75 - (EAEEERRTA B2 & EWEH
REEBAE - AT AR BEAERERES - B—FE > TREERFEZAE
B N FER R E A E B E S IR R R E o e - B 1 B AR AR E
BER 2 ] BEH A FIRVE M SRR E - BB A SIRZMEE - TR T
CE A ER LRSS EE T HEF CREWE - BENAARTGAYEHE
Rk LERL -
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CHARLES CREECH INC v. BROWN

Supreme Court of Kentucky

CHARLES T. CREECH, INC., Appellant v.

Donald E. BROWN and Standlee Hay Company, Inc., Appellees

Donald E. Brown and Standlee Hay Company, Inc., Appellants v.

Charles T. Creech, Inc., Appellee

Nos. 2012-SC-000651-DG, 2012-SC-000693-DG

Decided: June 19, 2014

OPINION OF THE COURT BY JUSTICE KELLER

Standlee Hay Company, Inc. (Standlee), Donald E. Brown (Brown), and Charles T. Creech,
Inc. (Creech) filed separate appeals from an opinion by the Court of Appeals reversing the
trial court's summary judgment in favor of Brown and Standlee. Because the issues raised
on appeal arise from the same facts, we address both appeals herein. Having reviewed
the record and the arguments of the parties as well as the arguments by amici curiae—
Greater Louisville Building and Construction Trades Council; International Brotherhood of
Electrical Workers, Local 369; Kentucky AFL—CIO; Kentucky Jobs with Justice; Teamsters
Local 783; United Auto Workers; and United Steelworkers of America (collectively the

Unions)-we reverse the Court of Appeals.
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I. FACTS.

The parties have conducted little, if any, discovery in this matter; therefore, we take our
facts, most of which are not in dispute, from the parties' pleadings and the attachments to

those pleadings.

Creech is engaged in the business of providing hay and straw to farms throughout
Kentucky. Brown worked for Creech for eighteen years as a driver, dispatcher, and
salesperson. In the summer of 2006, the daughter of Charles Creech, Creech's President,
circulated a “Conflicts of Interests” agreement (the Agreement) for signature by Creech's
employees. On July 20, 2006, Charles Creech asked Brown to sign the Agreement, which
Brown did. We note that Brown states that, when Charles Creech presented him with the
Agreement, he said that Brown needed to sign it in order to “get [Creech's] daughter off our
backs.” Creech stated that Brown signed the Agreement in consideration for his continued

employment. The Agreement provided in pertinent part as

All proprietary information will be held in strict confidence. As an employee of Creech,
Inc. you will have access to sensitive company, customer and supplier information. Such
information has been obtained through the over 25 years that the company has been
in business and is, therefore, the property of Creech, Inc. If at any time, either during
employment or after leaving the company, you share such information with competitors of
[sic] other third parties, Creech, Inc. reserves the right to pursue all legal avenues to recoup
damages as well as legal fees accrued in such legal action from the employee or former

employee.

The industries that Creech, Inc. operates within are highly competitive. We require that all
employees agree and understand that after leaving the company they are not permitted to
work for any other company that directly or indirectly competes with the company for 3

years after leaving Creech, Inc. without the companies [sic] consent.
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Failure to comply with this policy during employment may result in immediate termination.
In the event an employee or former employee violates this policy, the company will
prosecute to the fullest extent of the law, including the recoup of legal expenses incurred
during such prosecution, if it deems that its interests were not protected or appropriately

respected by any of its employees.

I, Donnie Brown, understand and agree to abide by the above agreement, and if [ know of

any non-compliance with the agreement, I will report it to management in a timely fashion.

Brown signed the Agreement but no one from or on behalf of Creech signed the Agreement.
No one from Creech told Brown that his continued employment was contingent on his
signing the Agreement, and he did not receive any monetary consideration for signing the

Agreement.

Shortly after Brown signed the Agreement, Creech transferred him from his job as
salesperson to the job of dispatcher. This job change did not involve any change in salary
but did result in Brown having decreased responsibilities and little to no direct customer

contact.

In mid-November 2008, Brown resigned from Creech to take a job with Standlee, a
producer and seller of hay and straw. According to Brown, before taking the job with
Standlee, he met with Charles Creech and explained that the Standlee job would include
selling Standlee's products to farm managers and others in Kentucky and surrounding
states. Charles Creech agreed that he had a conversation with Brown about the Standlee
job. However, Charles Creech stated that Brown said that he would only be selling Standlee

products to “big box stores,” a market in which Creech does not participate.

On November 13, 2008, counsel for Creech sent correspondence to Brown reminding
him of the Agreement that he “signed when [he] became an employee of Charles T.
Creech, Inc.” Counsel indicated that, based on representations Brown made to Charles

Creech, Creech was willing to waive the Agreement “only insofar as it prevents you from
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being employed by Standlee.” Creech was not willing to waive any other provisions
of the Agreement. Specifically, Creech demanded that Brown not use “any proprietary
information gained during [his] employment with Creech to benefit the business pursuits
of Standlee.” This prohibition included any disclosure of Creech's “client information,
supplier information, business models, finances, business plans, or any other company

records or company information” obtained by Brown during his employment with Creech.

On November 17, 2008, counsel for Standlee sent correspondence to counsel for Creech
indicating that Standlee wanted to “make sure there are no misunderstandings about what
[Standlee] expect[ed] from Mr. Brown.” By way of explanation, counsel for Standlee
stated that Standlee intended “to set up a new LLC in Kentucky to deal with that end of
their operations and that Mr. Brown [would] be an employee of this new LLC.” Brown
would “act as a salesman contacting any and all of the horse farms in Kentucky and the
surrounding states, in an effort to sell Standlee Hay products to those potential customers.”
While Brown “may well contact people who [had] previously been customers of” Creech,
he would not “focus on any customer due to the fact that they may have been customers of”
Creech. It was Standlee's intent “to give Mr. Brown the list of horse farms in Kentucky, and
the surrounding states, and to then send him out to contact these farms.” As to proprietary
information, counsel assured Creech that Standlee had its own practices and policies and
had no interest in any such information Brown might have. Finally, counsel asked for “your
thoughts on these matters after you have reviewed this letter.”” When no response to that
letter was forthcoming, Standlee hired Brown, and Brown began selling Standlee hay and

straw in Kentucky.

According to Charles Creech and a Creech employee, in January 2009 they heard from
several of Creech's customers that Brown had contacted them on behalf of or sold them
hay from Standlee. Charles Creech also stated that Standlee had “stolen” two of Creech's
warehouse employees and that Brown had contacted one of Creech's suppliers. Brown
offered Affidavits disputing some of the contentions made by Charles Creech in his
Affidavit. In particular, the supplier stated that he contacted Brown and one of the former

Creech employees stated that he contacted Standlee after he had been fired by Creech. The
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other former employee stated that he demanded a raise and when Creech refused to give

him one, he quit, and he then contacted Brown.

On February 16, 2009, Creech filed suit against Brown and Standlee, seeking compensatory
and punitive damages and injunctive relief. In its complaint, Creech alleged that: the
Agreement constituted a contract between Brown and Creech; Brown had breached that
contract; Standlee had intentionally interfered with the contract between Creech and
Brown; Standlee induced or aided and abetted Brown in breaching his contract with
Creech; and Standlee intentionally interfered with Creech's existing and prospective
business contracts. Creech sought compensatory and punitive damages and injunctive
relief. Creech later amended its complaint to add allegations of common law fraud and

breach of confidentiality.

Simultaneously with its initial complaint, Creech filed a motion for a temporary injunction,
seeking to enjoin Brown and Standlee from directly or indirectly competing with Creech;
from interfering with or contacting any of Creech's existing or potential customers; and

from using any of Creech's trade secrets and confidential or proprietary information.

Standlee and Brown filed motions to dismiss Creech's complaint and responses to Creech's
motion for injunctive relief. In its response/motion, Standlee argued that Creech waived
any objection to Brown's employment in the November 13, 2008 letter. Furthermore,
Standlee argued that, to the extent the November 13, 2008 letter did not waive any
objection to Brown's employment, Creech's failure to respond to the November 17, 2008

letter waived any and all objections to Brown's employment.

In his response/motion, Brown argued that: he had not obtained any proprietary
information while working for Creech; customer names and contact information were
public information; he had received no consideration for signing the Agreement; Creech
violated the Agreement when it transferred him from his job as a salesman to a job as a
dispatcher; and the Agreement was void because it contained no geographical limitation.

In its reply, Creech argued that the failure to set out a geographical limitation was not
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fatal because Brown knew the extent of Creech's business and the court could supply a
reasonable geographical limitation. Furthermore, Creech argued that any waiver in the
November 13 letter was not a knowing waiver because Brown told Charles Creech that
he would only be selling to “big box stores.” Finally, Creech argued that it had no duty to
respond to the November 17, 2008 letter; therefore, its failure to do so could not equitably

estop Creech from enforcing the Agreement.

The court conducted several hearings on the parties' motions and ultimately issued a
temporary injunction on May 5, 2009. In doing so, the court found that: Brown's continued
employment by Creech constituted consideration for the Agreement; Brown had obtained
confidential and proprietary information while employed by Creech; Brown provided
confidential and proprietary information to Standlee and both of them used that information
in direct competition with Creech; Creech did not directly or indirectly waive the terms
of the Agreement; Creech would suffer immediate and irreparable harm absent injunctive
relief; the court had the equitable power to provide a geographical limitation; a reasonable
geographical limitation was the Commonwealth of Kentucky; and, with that modification,
the Agreement was enforceable. Based on those findings, the court enjoined Brown from
directly or indirectly competing with Creech and from using or disclosing information

regarding Creech's customers.

Creech then filed a motion “to Confirm Compliance with Court's Temporary Injunction.”
In that motion, Creech argued that Brown continued to work for Standlee, which Creech
believed violated the injunction. Both Brown and Creech filed responses to that motion
admitting that Brown was employed by Standlee but stating that Brown was not working
in a sales position. They both also filed in chronological order: notices of appeal, appealing
the court's issuance of the injunction to the Court of Appeals; answers to Creech's amended
complaint; counterclaims against Creech; and Kentucky Rule of Civil Procedure (CR)
65.07 motions for interlocutory relief in the Court of Appeals. Creech then filed answers
to the counterclaims and a motion for summary judgment as to Brown's counterclaims.

Standlee then filed a motion for clarification of the injunction.
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The trial court held a hearing on June 24, 2009 and, on July 7, 2009, entered an order
clarifying the injunction by stating that Brown: could continue to work for Standlee but
he could not sell hay to any party in Kentucky; could not purchase hay from any party
in Kentucky; could not purchase hay from any party outside of Kentucky for delivery to
a party in Kentucky; and could not disclose any information he had obtained during his

employment with Creech.

The Court of Appeals entered an Order Granting CR 65.07 Relief the same day the trial
court entered its order of clarification. In its Order, the Court of Appeal's held that the trial
court abused its discretion when it issued the temporary injunction. In doing so, the Court
noted the following problems with the Agreement: it contained no geographical limitation,
making it appear to be an unenforceable covenant in restraint of trade; Brown had been
employed by Creech for 16 years before Creech presented him with the Agreement; Creech
had not presented any evidence that it had expended any time, effort, energy, or money to
train Brown; and Creech presented insufficient evidence to support its claim that Brown
had obtained proprietary information. Creech then filed a CR 65.09 motion from the Court
of Appeals's order, which this Court denied.

Following this Court's denial of Creech's CR 65.09 motion, both Standlee and Brown filed
motions for summary judgment. In their motions, they essentially argued that, based on
the Court of Appeals's order granting CR 65.07 relief, summary judgment was appropriate.
Creech responded, arguing that the Court of Appeals's order was not binding and that case
law supported its position. The trial court held a hearing on the summary judgment motions
in February 2011 and entered an order granting both motions on March 28, 2011. On April
4, 2011, Creech filed a notice of appeal from that order.

The Court of Appeals reversed the trial court's summary judgment. In doing so, the Court
proposed a six factor test that should be applied by the trial court in determining whether
the non-compete portion of the Agreement is enforceable. The Court held that the parties
were entitled to conduct additional discovery and that the trial court had to review Creech's

claims in light of that six factor test. The Court also held that, as a matter of law, Brown's
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continued employment with Creech constituted sufficient consideration to support the
Agreement. Finally, the Court held that the parties were entitled to additional discovery
regarding Creech's alleged waiver of the Agreement. Creech, Brown, and Standlee sought

discretionary review of the Court's opinion, which we granted.

II. STANDARD OF REVIEW.

The standard of review on appeal of a summary judgment is whether the circuit judge
correctly found that there were no issues as to any material fact and that the moving party
was entitled to a judgment as a matter of law.” Pearson ex rel. Trent v. Nat'l Feeding Sys.,
Inc., 90 S.W.3d 46, 49 (Ky.2002). Summary judgment is only proper when “it would be
impossible for the respondent to produce any evidence at the trial warranting a judgment in
his favor .” Steelvest, Inc. v. Scansteel Serv. Ctr., Inc., 807 S.W.2d 476, 480 (Ky.1991). In
ruling on a motion for summary judgment, the Court is required to construe the record “in
a light most favorable to the party opposing the motion and all doubts are to be resolved
in his favor.” Id. at 480. A party opposing a summary judgment motion cannot rely on the
hope that the trier of fact will disbelieve the movant's denial of a disputed fact, but must
present affirmative evidence in order to defeat a properly supported motion for summary

judgment. Id. at 481.

IIT. ANALYSIS.

In its appeal, Creech argues that: the trial court prematurely granted summary judgment;
the trial court's reliance on the Court of Appeals's CR 65.07 opinion was erroneous; it
adequately preserved issues related to the nondisclosure portion of the Agreement and the
Court of Appeals erred by not addressing those issues; and the six factor test in the Court
of Appeals's opinion is not supported by Kentucky law and will create significant and
unintended consequences. In their appeal, Brown and Standlee argue that: the Agreement
is an unenforceable restraint on trade; the Agreement is fatally flawed because it contains
no geographical limitation; the trial court impermissibly reformed the Agreement by

providing a geographical limitation; and Brown did not receive adequate consideration
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in exchange for signing the Agreement. The Unions argue that non-compete agreements
in an employment setting should be treated differently from those involving the sale of a
business; continued employment is not adequate consideration to support a non-compete
agreement; the benefits of restrictive covenants in employment situations do not outweigh
the equitable deficits; and employees are equitably disadvantaged by such covenants
presented once employment has begun. Because we hold that this Agreement was not

supported by adequate consideration, that is the only issue we address.

Various definitions of consideration are found in the text books and judicial opinions.
In Luigart v. Federal Parquetry Mfg. Co., 194 Ky. 213, 238 S.W. 758, 760, the term
“consideration” is thus defined: “A benefit to the party promising, or a loss or detriment
to the party to whom the promise is made. ‘Benefit,” as thus employed, means that the
promisor has, in return for his promise, acquired some legal right to which he would not
otherwise have been entitled. And ‘detriment’ means that the promisee has, in return for
the promise, forborne some legal right which he otherwise would have been entitled to

exercise.”

Phillips v. Phillips, 294 Ky. 323, 171 S.W.2d 458 (Ky.1943).

Creech argues that Brown's continued employment was sufficient consideration to
support the Agreement. In support of its argument, Creech relies primarily on two cases—
Higdon Food Service, Inc. v. Walker, 541 S.W.2d 750 (Ky.1982) and Central Adjustment
Bureau, Inc. v. Ingram Associates, Inc., 522 S.W.2d 581 (Ky.App.1981). Both cases are

distinguishable and neither is dispositive.

In Higdon, Walker began working for Higdon Food Service (Higdon) in 1974 and worked
there for four years without an employment contract. 541 S.W.2d at 751. In 1978, Higdon
presented Walker with an employment contract stating that “Higdon ‘hereby employs'
Walker ‘as a sales representative’ and agrees to pay him according to a schedule of
commissions.” Id. at 752. The contract also provided that Walker could only be discharged

if Higdon determined in good faith that it no longer needed his services, or if Higdon
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determined in good faith that his services were not satisfactory. Id. Finally, the contract
contained a non-compete clause. Id. Walker testified that he was not threatened with loss of
his job if he did not sign the contract. However, Walker believed he would have been fired
if he had not done so. Id. at 751.

In 1981, Walker quit his job with Higdon and went to work for one of Higdon's
competitors. Higdon sued to enforce the non-compete provision of the contract, and the
trial court found in Higdon's favor. Id. at 751. The Court of Appeals reversed, finding that
Higdon had not provided any consideration to Walker in exchange for his signature on the

contract. Id.

This Court reversed. In doing so, the Court noted that the contract, which spelled out
Walker's position and compensation, altered the terms of the employment relationship and
“was the same as a new employment.” Id. at 751. Because Higdon was not compelled to
keep Walker as an employee or to “rehire” Walker, the fact that it did so was sufficient

consideration to support the contract. Id. at 752.

Furthermore, the Court held the provision that Walker could only be discharged if Higdon
found in good faith that his work was unsatisfactory or that he was no longer needed, created
“rights and obligations for breach of which there was a remedy at law.” Id. The creation of

these rights and obligations was sufficient consideration to support the contract. Id. at 752.

None of the preceding factors are present here. Creech offered nothing to Brown in
exchange for his signature on the Agreement except to get Charles Creech's daughter “off
their backs.” Creech did not, by way of the Agreement, hire or rehire Brown because the
Agreement, unlike the non-compete provision in Higdon, was not part of an employment
contract. Furthermore, the Agreement cannot be construed as Creech “hiring” or “rehiring”
Brown because the Agreement does not contain any of the indicia of an employment
contract, i.e. it does not state what job Brown would be doing or what salary or wages
Brown would be paid. In other words, the Agreement did not alter the terms of the

employment relationship between Creech and Brown and was not “the same as new
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employment.” Thus, Creech did not provide consideration to Brown by hiring or rehiring

him based on his acceptance of the Agreement.

Furthermore, Creech did not promise Brown that he could only be discharged following
a good faith finding by Creech that his work was unsatisfactory or that his services were
no longer needed. As noted during oral arguments, immediately before Brown signed the
Agreement, Creech was entitled to fire him for any reason or no reason and immediately
after Brown signed the Agreement, Creech was entitled to fire him for any reason or no
reason. Unlike the employment contract in Higdon, which created rights and imposed
obligations on both parties, the Agreement herein imposed obligations on Brown—to
maintain confidentiality and to refrain from working for a competitor for three years after
resigning—but did not provide Brown with any rights. Furthermore, the Agreement gave
Creech the right to protect certain assets and to keep Brown from seeking alternative
employment but imposed no obligations on Creech. Because the Agreement did not require
Creech to forbear the exercise of some legal right or otherwise result in some detriment to

Creech, there was no consideration.

In Central Adjustment Bureau, Inc. v. Ingram Associates, Inc., Central Adjustment Bureau
(Central) provided collection services to customers throughout the United States. 622
S.W.2d. at 683. Central's business depended on “satisfactory personal contact between
its sales and collection employees and its clients.” Id. Central hired H. Preston Ingram
on March 1, 1971, and he signed a covenant not to compete on March 22, 1971. Central
hired Kathleen Garrison on September 8, 1975, and she signed a covenant not to compete
on November 12, 1975. Central hired David Powers on April 1, 1975, and he signed a
covenant not to compete on May 15, 1975. In 1979, all three employees resigned from

Central and started a competing collection service company. Id.

Central filed suit seeking to enforce the covenants. The trial court found that the covenants
were not enforceable because the employees had been advised that, if they did not sign,
they would be fired. The court was not convinced Central's continued employment of the

three following that threat was sufficient consideration to support the covenants. Id.
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The Court of Appeals reversed. In reversing, the Court of Appeals noted several factors
that indicated there had been sufficient consideration. First, the Court noted that all three
employees signed the covenants shortly after they started working for Central. Second,
the Court noted that all three employees continued to be employed for a number of years.
Third, the Court noted that all three employees received raises and promotions while
employed at Central. Fourth, the Court noted that, after signing the covenants, all three
employees “acquired specialized knowledge, training, and expertise in the collection
business which they might not have otherwise acquired.” Id. at 686. These factors led the
Court to conclude that, if there was no consideration when the covenants were signed,
there was when the employees resigned. Id. Thus, Creech's argument to the contrary
notwithstanding, the fact that Central permitted the employees to continue working after
they signed the covenants was not the only factor the Court considered in determining the

sufficiency of consideration.

Furthermore, this case differs considerably from Central Adjustment Bureau in at least five
crucial ways. First, in Central Adjustment Bureau, the employees signed the covenants
within several weeks to several months after being employed. Here, Brown had worked
for Creech for sixteen years before he signed the Agreement. Second, after the employees
in Central Adjustment Bureau signed the covenants, which they did early in their
employment, they acquired specialized knowledge, training, and expertise they would not
have otherwise acquired. Here, it is undisputed that Brown had significant experience in
the hay business before he began working for Creech. While there is evidence that Brown
obtained information regarding Creech's customers during the sixteen years he worked
for Creech before signing the Agreement, there is no evidence that Creech provided any
specialized training or expertise to Brown during that time period. Furthermore, unlike
in Central Adjustment Bureau, there is no evidence that Brown gained any specialized
knowledge, training, expertise, or customer information after he signed the Agreement.
Third, Creech did not give Brown any raise during the months he worked after signing the
Agreement. Fourth, Creech did not promote Brown but took away responsibility and, while
not decreasing his salary, arguably demoted him. Finally, Creech, unlike Central, did not

threaten Brown with loss of his job if he did not sign the Agreement.
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There is a common thread running through both Higdon and Central Adjustment Bureau—
after the non-compete provision was signed, whether as part of a larger employment
contract or as a stand-alone document, the employment relationship between the parties
changed. In Higdon, Walker became more than simply an at-will employee. In Central
Adjustment Bureau, the employees received specialized training as well as promotions and
increased wages. After Brown signed the Agreement his employment relationship with
Creech did not change. He remained an at-will employee with no promotion, no increase in
wages, and no specialized training. In short, Brown received no consideration from Creech
in exchange for signing the Agreement or after he signed the Agreement. Therefore, the

Agreement is not enforceable.

Based on the preceding, we need not address the other issues raised by the parties.

IV. CONCLUSION.

For the foregoing reasons, we reverse the Court of Appeals and reinstate the trial court's

summary judgment in favor of Brown and Standlee.
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