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Justice Holland, Chairman Lu, Lawyer John, Professor Lin, trainees of Academy, ladies
and gentlemen, good afternoon.

It’s great honor to invite Justice Holland to our Academy. Justice Holland came all
the way from the United States and will give us a speech about director legal duties of the
Delaware Corporation Law. Also, we have a lawyer John, seasoned lawyer in corporate law of
Delaware. Also, we have Professor Lin from Chao Tung University Law School. Especially,
I would like to introduce Chairman Lu Dong-ying of Taiwan Corporate Governance

Association, who made this seminar possible. Thank you very much.
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Justice Holland is Justice of the Delaware Supreme Court. Recently, Taiwan has seen
several cases and scandals about financial crimes, environmental pollutions, and undermined
food safety. Therefore, we emphasize and take notice of corporate governance as some
corporations in Taiwan were involved in this kind of cases. Corporate governance has become
an issue of great concern in Taiwan. So it’s great to have you share your experience and
knowledge about corporate law.

Justice Holland is very famous in the United States, especially in the corporate law field.
If you Google, you will easily find his remarkable achievement. Justice Holland graduated from
Pennsylvania Law School. He received his master of the law in judicial process from Virginia
Law School. He is the youngest justice of Delaware Supreme Court. He received numerous
awards about his career achievement. He has held many prestigious positions since he began
serving at the Delaware Supreme Court in 1986. Now he is in his third term (with one term being
twelve years) of service as the Justice of Delaware Supreme Count. So we are very pleased to
have Justice Holland visit our Academy. On behalf of the Academy of the Judiciary, Ministry
of Justice, I would like to welcome and extend our deepest gratitude to Justice Holland.

Then, I would invite Chairman Lu Dong-ying to say a few words to us. Thank you.
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Thank you, President Tsai, Chairman Lu. It’s an honor for me to be here. I did become a
judge when I was young in the United States. But I was much older than all of you.
i A REEEE > JFERFELREEHE - HEERFENE LEE - HRE
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Today I am going to speak about Delaware Corporation Law, in particular, directors’
fiduciary duties. In the United States, we create a system that divides sovereign powers
between the fifty states and the national federal government. As a general matter, the federal

government and federal law regulate the national securities markets. However, the formation
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of corporations is controlled by state law and issues of corporate governance are regulated by

the law of the incorporating state.
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Nevertheless, within the United States Constitution’s bifurcated system of duel state and
federal sovereign powers, there is some overlap. For example, the federal Securities Litigation
Uniform Standards Act of 1998 and the Sarbanes-Oxley Act of 2002, adopted some rules
about corporate governance that overlap with state law.
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The State of Delaware is known as the Corporate Capital of the World. Delaware is the
state of incorporation for more than half of all companies whose stock is traded on the New
York Stock Exchange and the NASDAQ. It is also the state where more than sixty percent of
the Fortune 500 companies are incorporated.
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The decisions of the Delaware Supreme Court and the Delaware Court of Chancery, that

address issues arising under Delaware’s corporate law, are cited with approval nationally and

internationally. The Court of Chancery is a non-jury trial court with equitable jurisdiction and
is responsible for initially developing the law on corporate matters.
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The Supreme Court is the highest court in Delaware and hears appeals from decisions
by the Court of Chancery. The Court of Chancery is so well respected that a majority of its
judgments are never challenged by an appeal.
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For the last six years, the Delaware judicial system has been ranked first in the nation
for efficiency and fairness in civil litigation by a Harris Poll conducted for the United States
Chamber of Commerce.
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Under the United States Constitution, the decisions of the Delaware courts are final and
authoritative on almost all matters of corporate law because of the internal affairs doctrine.
The internal affairs doctrine is a venerable choice of law principle which recognizes that only
one state should have the authority to regulate a corporation’s internal affairs, that is, the
state of incorporation. The internal affairs doctrine developed on the premise that, to prevent
corporations from being subjected to inconsistent legal standards, the authority to regulate a
corporation’s internal affairs should not rest with multiple jurisdictions.
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The internal affairs doctrine is not, however, only a conflicts of law principle. Pursuant
to the Due Process Clause in the Fourteenth Amendment of the United States Constitution,
directors and officers of corporations have a significant right to know what law will be applied
to their actions and stockholders have a right to know by what standards of accountability
they may hold those managing the corporation’s business and affair. Therefore, an application
of the internal affairs doctrine is mandated by constitutional principles, except in the rarest
situations. For example, when the law of the state of incorporation is inconsistent with a
national policy on foreign or interstate commerce.
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The internal affairs doctrine applies to those matters that pertain to the relationships
between the corporation and its officers, directors and shareholders. In CTS Corp. v. Dynamics
Corp. of America, the United States Supreme Court recognized that a State has an interest in
promoting stable relationships among parties involved in the corporations it charters, as well
as in ensuring that investors in such corporations have an effective voice in corporate affairs.
Accordingly, in CTS, the United States

Supreme Court held that it is an accepted part of the business landscape in this country
for States to create corporations, to prescribe their powers, and to define the rights that are
acquired by purchasing their shares.

3 AL EBHERE A A BB - HE R B R HRYRATR - 7E T CTS Corp. v.
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One of the fundamental tenets of Delaware corporate law provides for a separation
of control and ownership. A cardinal precept of the Delaware General Corporation Law’s
statutory scheme is that directors, rather than shareholders, manage the business and affairs of
the corporation. Section 141(a) of the Delaware General Corporation Law states in pertinent
part :  “The business and affairs of every corporation organized under this chapter shall be
managed by or under the direction of a board of directors except as may be otherwise provided
in this chapter or in its certificate of incorporation.”

i (R N A FREE — (AR E B LR - RS B P A R o B K - TRRL RN
AEF > HHEEERE - EHARNEHIARESE - [EEALINA A
FEEBIAFRES] > TRARSAFERESHHE I  AEEE RS A FHE
B R ERAEH - SR RRERIESREE - |
The directors’ exercise of this statutory power to manage carries with it certain

fundamental fiduciary obligations to the corporation and its shareholders. An underlying

premise for the imposition of fiduciary duties is a separation of legal control from beneficial
ownership. Equitable principles act in those circumstances to protect the stockholder owners’

beneficiaries who are not in a position to directly manage the corporation for themselves.
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The directors of Delaware corporations stand in a fiduciary relationship not only to
the stockholders but also to the corporations upon whose boards they serve. The directors’
fiduciary duties to both the corporation and its shareholders have been described as a triad :
due care, loyalty and good faith. Although the fiduciary duties of a Delaware director are
unremitting, the exact course of conduct that must be followed to properly discharge that
responsibility will change in the specific context of the action the director is taking with regard
to either the corporation or its shareholders.
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Corporate litigation usually involves a shareholder challenge to a board of directors’
business decision. Shareholder lawsuits frequently seek monetary damages for financial harm
that was allegedly caused by the directors’ actions. Delaware courts are aware that shareholder
investments will only be maximized if disinterested directors carefully act in good faith to
assess the relative risks and rewards of business matters. Delaware courts recognize, however,
that boards of directors would never pursue a rational but risky business strategy, in an effort
to increase shareholder wealth, if financial failure would automatically result in their own
personal monetary liability.
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Some business decisions will not result in financial success even though the directors

properly discharged all of their fiduciary duties. The business judgment rule seeks to protect

and promote the full exercise of the managerial power granted to Delaware directors. The
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business judgment rule is a presumption that in making a business decision the directors of a
corporation acted on an informed basis, in good faith and in the honest belief that the action
taken was in the best interests of the company and its shareholders. The business judgment
rule operates as a procedural guide for litigants and as a substantive rule of law.
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As a procedural guide, the business judgment presumption is a rule of evidence that
places the initial burden of proof on the plaintiff. To rebut the presumptive applicability of
the business judgment rule, a shareholder plaintiff has the burden of proving that the board
of directors, in reaching its challenged decision, violated any one of its triad of fiduciary
responsibilities : due care, loyalty, or good faith. If a shareholder fails to meet this evidentiary
burden, the business judgment rule operates to provide substantive protection for the directors
and for the decisions that they have made.
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If the presumption of the business judgment rule is rebutted, however, the burden shifts
to the director defendants to prove that the challenged transaction was entirely fair to the
shareholder plaintiffs. Burden shifting does not create per se or automatic liability on the part
of the directors. An initial judicial determination that a given breach of a board’s fiduciary
duties has rebutted the presumption of the business judgment rule does not preclude a
subsequent judicial determination that the board of directors’ action was entirely fair.

O ARREHEE AR HE S SR - NIEEE R E RS (WREESE) L
A HE MR SR 2 AP BEENERARERE L A%
BEE > B —BlG - FIEREEREN T ZFEAER - b ERE A E LR
HEEWHER - S TR R IR AT RERE E E R T e e 2 PRI AT RENE: -

£1178 W) &) (& 35 A Judicial Aspirations 18



M AR E A S B R %l{ﬁﬁiﬂ‘l NGy it A SN AC S A Y

To avoid substantive liability, notwithstanding the quantum of adverse evidence that has
rebutted the business judgment rule’s protective procedural presumptions, the board must
demonstrate entire fairness. A board discharges that burden by presenting evidence of the
cumulative manner in which it otherwise discharged all of its fiduciary duties. The concept of

entire fairness has two basic aspects : fair dealing and fair price.
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In the context of a merger, when the presumption of the business judgment rule has been
rebutted, the board of directors’ action is examined under the entire fairness standard. Fair
dealing relates to when the merger was timed, how it was initiated, structured, negotiated,
disclosed to the directors, and how the approvals of the directors and the stockholders were
obtained. Fair price relates to the economic and financial considerations of the proposed
merger, including all relevant factors : assets, market value, earnings, future prospects, and
any other elements that affect the intrinsic or inherent value of a company’s stock.
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The test for entire fairness is not bifurcated between fair dealing and price. The entire

fairness standard requires the board of directors to establish to the court’s satisfaction that the

transaction was the product of both fair dealing and fair price. In a non-fraudulent transaction,
however, price may be the preponderant consideration and outweigh the fair dealing aspects of
the merger.

i ETEASPRRET  WRERA PR GEAHERBEBR D RN PRI

NV G N SHERSHIEY) » FENE

;rXé%%ﬁE%’]ﬁ(Hﬁ:ﬁﬂ E%‘ﬁ«%%
FEEE RN HET - EREEREENEEE - EREFLGHETHLYF

R HBEAAE -

£1178 W &) (& 35 A Judicial Aspirations 19



r@ I E AT R |

I will now speak about enhanced judicial scrutiny. The takeover era of the 1980’s raised
several new legal issues. In Unocal Corp. v. Mesa Petroleum, the Delaware Supreme Court
addressed two fundamental questions. First, did the board of directors have the power and
duty to oppose a takeover threat that it reasonably perceived to be harmful to the corporate
enterprise? Second, was such action entitled to the protection of the business judgment rule?
The Supreme Court answered both questions in the affirmative. However, because of the
omnipresent specter that a board may be acting primarily in its own interests, rather than those
of the corporation and its shareholders, the Delaware Supreme Court recognized there is an
enhanced duty which calls for judicial examination at the threshold before the protections of
the business judgment rule may be conferred upon directors.
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In Unocal, the Supreme Court held that before the business judgment rule applies to
the adoption of a defensive mechanism, the initial burden will be on the directors. First, the
directors must show that they had reasonable grounds for believing that a danger to corporate
policy and effectiveness existed. Directors satisfy that burden by showing good faith and
reasonable investigation. Second, the directors must show that the defensive mechanism was
reasonable in relation to the threat posed. That proof is materially enhanced where a majority
of the board favoring the proposal consisted of outside independent directors.
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In Revlon, Inc. v. McAndrews, the Delaware Supreme Court held that when the
management of a target company determines that the company is for sale, enhanced judicial
scrutiny must also be exercised at the threshold, as in Unocal, before the normal presumption
of the business judgment rule will apply to the directors’ actions. However, the two part
inquiry is different. When a corporation is for sale, the question of defensive measures is
moot. The directors’ role changes from defenders of the corporate enterprise to auctioneers
who must attain the best price for the stockholders when the corporation is sold.
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The key features of an enhanced scrutiny test are : a judicial determination regarding the

adequacy of the decision-making process employed by the directors, including the information

on which the directors based their decision; and a judicial examination of the reasonableness
of the directors’ action in light of the circumstances then existing. In either defending against

a takeover or engaging in a sale of the corporation, the directors have the burden of proving

that they were adequately informed and acted reasonably. If the directors are successful in

carrying their initial burden of proof, the burden shifts back to the plaintiffs who have the
ultimate burden of persuasion to rebut the presumption of the business judgment rule by
showing a breach of the directors’ fiduciary duties.
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I will now speak about the duty of care. To receive the business judgment rule’s
presumptive protection, directors must inform themselves of all material information and

then act with care. In Delaware, the applicable standard of care is gross negligence. The 1985
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decision of the Delaware Supreme Court in Smith v. Van Gorkom held that the directors were

personally liable to pay monetary damages for gross negligence in the process of their decision

making. In 1986, section 102(b)(7) of the Delaware General Corporation Law was enacted by
the Delaware Assembly, following a directors insurance liability crisis and the decision in Van

Gorkom.
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The purpose of section 102(b)(7) was to permit shareholders—who are entitled to rely

upon directors to discharge their fiduciary duties at all times—to adopt a provision in the

certificate of incorporation to exculpate directors from any personal liability for the payment
of monetary damages for breaches of their duty of care, but not for duty of loyalty violations,

good faith violations and certain other conduct. Following the enactment of section 102(b)(7),

the shareholders of almost all Delaware corporations approved charter amendments containing

these exculpatory provisions with full knowledge of their import. Since its enactment,

Delaware courts have consistently held that the adoption of a charter provision, in accordance

with section 102(b)(7), bars the recovery of monetary damages from directors for a successful

shareholder claim that is based exclusively upon establishing a violation of the duty of care.
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Accordingly, in Malpiede v. Townson, the Delaware Supreme Court held that if a

shareholder complaint asserts only a due care claim, the complaint is dismissable once the

corporation’s section 102(b)(7) provision is properly invoked. The rationale of Malpiede
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constitutes judicial cognizance of a practical reality : unless there is a violation of the

duty of loyalty or the obligation to act in good faith, a trial on the issue of entire fairness is

unnecessary, because a section 102(b)(7) provision will exculpate director defendants from
paying monetary damages that are exclusively attributable to a violation of the duty of care.

The effect of the Delaware court’s holding in Malpiede is that, in actions against the directors

of Delaware corporations with a section 102(b)(7) charter provision, a shareholder’s complaint

must allege facts that, if true, constitute breaches of loyalty or good faith.
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In the recent Walt Disney Co. Derivative Litigation, the Delaware Supreme Court held
that a failure to act in good faith requires conduct that is qualitatively different from, and
more culpable than, the conduct giving rise to a violation of the fiduciary duty of care (gross
negligence). The Disney decision identified three examples of conduct that would establish a
failure to act in good faith : first, where the fiduciary intentionally acts with a purpose other
than that of advancing the best interests of the corporation; second, where the fiduciary acts
with the intent to violate applicable positive law, or third, where the fiduciary intentionally
fails to act in the face of a known duty to act, demonstrating a conscious disregard for his or
her duties.
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In the Disney decision, the Delaware Supreme Court emphasized that from a legal

standpoint, the directors’ duties of care and good faith are distinct. The Court noted that
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Delaware’s legislative history and its common law jurisprudence draw clear distinctions

between the duties to exercise due care and to act in good faith, and highly significant legal

consequences result from that distinction. The Delaware General Assembly has addressed the
difference between bad faith and a failure to exercise due care in two separate contexts.

% /£ " Disney ; HUHARA - FER RN B EERe el - (EERIIAERE - ERIER
RHHEEEAERE - ERRE - (EER R MNEIILE R FER R K E  ER
EHEREREH > SEHETERS > MHEEEEERE LEAERD « BRI
INEJRERE ERIETE DL T - REIHEEELE SRR =B < MR -

The first is section 102(b)(7) which has already been discussed in this paper. That
statute authorizes Delaware corporations, by a provision in the certificate of incorporation, to
exculpate their directors from monetary damage liability for a breach of the duty of care. That
exculpatory provision affords significant protection to directors of Delaware corporations.
Section 102(b)(7) has several exceptions, however, including most relevantly, for acts or
omissions not in good faith. Thus, a corporation can exculpate its directors from monetary
liability for a breach of the duty of care, but not for conduct that is not in good faith.

i B (ERE A T RRT102(b)(T)F - 3B [ GRFGEISHLILINA A F] - fEH CHIAFE
R ARE R > W2 - MIREFENREREERS > il I HEE
IR EFREEE - FrLUE %8 GGG RN A R R E A E R RIE - (2
AN - AR EEAEREGER - U264 - Rt EETLLER
Feg NEERFIN AN aESsiEE - (BRAEHNEENES - AT -

A second legislative recognition of the distinction between fiduciary conduct that is
grossly negligent and conduct that is not in good faith, is Delaware’s indemnification statute in
section 145 of the Delaware General Corporate Law. Under section 145, a director or officer
of a corporation can be indemnified for liability (and litigation expenses) incurred by reason of
a violation of the duty of care, but not for a violation of the duty to act in good faith.

i A ZEEANHERGUAT R EE1TRAVER] - SRAETSRL BN B
145RAYIS AT RIESETE - IRBEHEH - IR EFERRERTEEERSE - ASEIH
afE  BEWERREN - nDISEHE - BARERRIFHNEE » BCENKEE
HiE > A EA B EIHESEE
I will now talk about loyalty and good faith. In Stone v. Ritter, the Delaware Supreme

Court explained the relationship between the directors’ duty of loyalty and good faith. That
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clarification came in the context of deciding directors’ oversight responsibilities. The issue of
directors’ fiduciary obligations in exercising oversight responsibility was initially addressed by
the Court of Chancery in Caremark. Because the Caremark case was not appealed, however,
the subject had not been addressed by the Delaware Supreme Court.

iE ETRIESEE R EEE - £ | Stone v. Ritter ; FUZFH - fERIFLIN RS

EhifRE T ERNEERGHESECHNEREG  AREREEFNEERET

MATUEEAE - ERAREREMLERNZAARE  EETEE I ERE AR

i o (B2 T Caremark | E{HZNZ A 5 LY > FrAER NS BRI A S

PHEDE (ERE 2 R AL -

In Caremark, the Court of Chancery held that : generally where a claim of directorial
liability for corporate loss is predicated upon ignorance of liability creating activities within
the corporation only a sustained or systematic failure of the board to exercise oversight—such
as an utter failure to attempt to assure a reasonable information and reporting system exists
will establish the lack of good faith that is a necessary condition to liability.
iF 1 AE [ Caremark ; FEfFH - MEERERR 0 — K > BEEELAFBEAARES

£ BEIAEMMRES TR EISERIAIRZ £ G MRE T AR

MR R E S - B 2R A MEREL FAEE FrEBy &N EE R > H5E

PUEN TEEEL > NNERIEEER -

In Stone, consistent with its opinion Disney, the Delaware Supreme Court held that

fai

Caremark articulates the necessary conditions for assessing director oversight liability, to
wit ¢ (a) the directors utterly failed to implement any reporting or information system or
controls; or (b) having implemented such a system or controls, consciously failed to monitor
or oversee its operations thus disabling themselves from being informed of risks or problems
requiring their attention.
i ¢ [ Stone , FAHYREFEL " Disney ; ORI R - AL NREERERER > £
" Caremark ; ZEMFHFEAN T - EfEEREEREN=EZE - (AEBZRRE
ERE WAL ARE R EE AR AER - (BYEE EERAIRES - (LA St R E
B LERRBINEE - BB A IHES R ZE R R B bR s A E -
In Stone, the Supreme Court held that where directors fail to act in the face of a known
duty to act, thereby demonstrating a conscious disregard for their responsibilities, they

breach their duty of loyalty by failing to discharge that fiduciary obligation in good faith.
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That holding required the Delaware Supreme Court to clarify a doctrinal issue that was

critical to understanding fiduciary liability under the Caremark standard. It explained that

the terminology used in Caremark and in Stone which described the lack of good faith as a

necessary condition to liability was intentional.

i 1 AE " Stone ; - FEERER R - AR ERPHEEEANRA EAER - BUR
TR E#HMARECHEE  MEFGFHRARZ EEEEZAAEE > M
Wt FyE T B FA o 5 (il AR R R AL PL N i i iR e B R R — M HE AT
HURERE - BENHAT T ELE T Caremark | ZEAFRIEME LT » (HERZFEAELE - &
HERBAT > [ Caremark | B2 [ Stone | HFEFRR - fRZ EEEEEHRIIIVES
HrhryREE2Z (intentional ;, (HERZ) °
The purpose of that phraseology was to communicate that a failure to act in good faith is

not conduct that results in the direct imposition of fiduciary liability. In Stone, the Delaware

Supreme Court explained that the failure to act in good faith may result in liability because the

requirement to act in good faith is a subsidiary element, i.e., a condition, of the fundamental

duty of loyalty. Because a showing of bad faith conduct, as described in Disney and Caremark,
is essential to establish director oversight liability, it followed that the fiduciary duty violated
by that conduct is the duty of loyalty.

FEHEABNEHNRERE BZET A ASEEIZEAER > £ " Stone |
Zfprh o (BRI NN R = iR B R - B2 Z T Al RE T B EEERIRRIL » BB F
ZEMNERE—HEHELR > 2EATERGH G - 3220 " Disney | i

" Caremark ; E{FHEERE]  EEEEREEBERII—EZM - HITEE

HEFENZAAES  EHEERS -

Stone’s explanation of what constitutes a failure to act in good faith resulted in two
doctrinal consequences. First, although good faith may be described colloquially as part of
a triad of fiduciary duties that includes the duties of care and loyalty, the obligation to act in
good faith does not establish an independent fiduciary duty that stands on the same footing as
the duties of care and loyalty. Only directors’ violation of the latter two duties may directly
result in liability, whereas a failure to act in good faith may do so, but indirectly. The second
doctrinal consequence was a recognition that the fiduciary duty of loyalty is not limited to
cases involving a financial or other cognizable fiduciary conflict of interest. It also includes

cases where the fiduciary fails to act in good faith. As the Court of Chancery stated in Guttman
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v. Huang, a director cannot act loyally towards the corporation unless she acts in the good

faith belief that her actions are in the corporation’s best interest.

i Stone | EFEMEEEMFERRZ ZEAPEMEF  FET 7RI EERIMERIRER - 55—
HARSEEZTARGN R HESEERAMEANEERFIHLERGSE
BE - WEFEFENEERGUEERFHRE - BEA TeERKAL - B4
RARRZ EE - RgHBRESEERIL - 8 EEANER RS - E RS
EEZFEANEE - WA RRERM B 825t AFIF @RS - EEARRE E5
HyZEff > £  Guttman v. Huang | ZfEr > fi-Pikbedor > MEFEERRREE
W HCHT RS AR R AFISIRE - A EIMEEEEITEERY -

I now am going to conclude my remarks. Corporate law has evolved as the Delaware
Supreme Court and the Court of Chancery have applied established legal principles in
response to each new business context that is presented by the changing needs of a robust
modern market economy. Both of those Delaware courts have endeavored to provide boards
of directors with clear guidance as they seek to act with due care, good faith, and loyalty in
making business decisions on behalf of a Delaware corporation and its shareholders. The
best example of such guidance for directors in discharging their fiduciary obligations is the
business judgment rule.
i3 RMER R 0 AR EREE R LN R EnE A o TS beth  E

THETZANERIR AT > RINES KiiGi8Hm L T  AETELRIFER - FERLILINAY %

PRl ST RE ftE E g —EF 2R | - BRMMeESRET R LET R E ST

BEL - MARFEE - WEAFM RIS - EITRRIRK - BRERBA

ZREAEBHES | AR R ARG -

The business judgment rule is a logical corollary to the fundamental principle, codified in
section 141(a) of the Delaware General Corporation Law statute, that the business and affairs
of a corporation are managed by its board of directors. At the same time, the Delaware courts’
expert and expeditious enforcement of directors’ fiduciary duties provides protection for the
legitimate expectations of shareholder investors. When shareholders challenge directors’
actions, one of three levels of judicial review is applied : the traditional business judgment
rule, the Unocal/Revlon standards of enhanced judicial scrutiny, or the entire fairness analysis.
#AANBESEZEHEREGREEY - A IEEERE - 4 F AR E e S

QI & S AR R R BN A FE 141 () fBerp - R - fEh7 BN 5 B R st &
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" Unocal/Revlon ; Hy5R{LENEFAEIRLE » 5= > SeRNVRIFHTH -

i

el -

Good afternoon, Justice Holland. I am a trainee of the Academy of the Judiciary. It’s my
great honor to attend your speech and have the opportunity to raise questions. May I ask three
questions?

My first question is, what’s your opinion about whether corporate compliance department
belongs to the board of directors or managers? Which one is much more effective and proper?

My second question is, in my opinion, I think that the duty of monitoring belongs to the
duty of care, but after I read the case of Caremark and the recent Disney case, I found that in
the opinion of the Delaware Supreme Court, you held that the duty of monitoring belongs to
the duty of loyalty and good faith. I wonder if the fact that the duty of monitor was derived
from the duty of loyalty was a result of the section of 102(b)(7) or not.

My third question is whether the business judgment rule is applicable to all three
fiduciary duties. There are principles : duty of care, duty of loyalty and good faith. Is the
business judgment rule applicable to all of them, or only to duty of care? And even that is
applied to in action, such as when the board of directors fail to monitor the wrongdoings of the
employees.

Those are my questions. Thank you.

13

p={(318
i

SEALEVE » AR E R SCBR A SE— F = (R - JF7R4T 2

el -

HHRE—EREER - AFRECEET I EEEZE RN ERE G R > ERER
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TEERPER AT - ILBOEE EE R - B (AHER - MERFRERHEENEERE
EEERE - HITESEAERBEBREERD - ERBEIELERT102(b)(7)HA
E 0 BUER TREER TES AL o At SRR BN R E R o WRERMIEE
L REFIEEES > EZEBRNEERG I - B =(EMEZ > fEFIEE
IS EMARTERZFE AR > BCUERRNEERE M- MEAREE RS - E2H
A= (R - B -

EHHA

All of the questions are very good. The first question relates to the relationship between
managers and directors.
i A R EERS IR A o B (AR RS R E A B E R AR (% -
The directors have the ultimate responsibility but the managers have the day-to-day
responsibility.
i ERARENERE BEEFRAFEBISEREAEEEEAES L -
The directors have an obligation to put a procedure in place that should work and they
have an obligation to get reports from the managers if it is not working.
i ERAEERET B LGEERIRER o T HATRRE P E N RAYEE - e
NHBIETRE -
The second question relates to the Caremark decision by the Court of Chancery which
discussed oversight responsibility as a duty of care.
E O (AR R BN M A e S | Caremark | EOAFHIHIR - BEEEER G BN E
BEHA—E -
However, in In Stone v. Ritter, the Delaware Supreme Court talked about oversight
responsibility as the duty of good faith.
iF L HEAE " Stone ;, —FEH > EEEREMEENEEEENSEYN & -
We must remember that the Court of Chancery’s decision in Caremark was decided ten
years earlier and even before Stone v. Ritter, we had the Supreme Court case in Disney.
i ORFEESHYE - " Caremark ; FEAREL T Stone ; FEARRAAE - I HZERA " Disney |
PRI -
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In Disney, we made the distinction as I mentioned in my speech between care and good
faith.

#F | M HAE "Disney ; A - IHITEEGFEIIRHEIER] - EERBHEZEZHNER] -
What we said in Disney is that good faith includes the duty to act if you have a

responsibility to act.

i 1 "Disney ; £ - HMTERE| > ZEER @ (MOELE SR EITRIIRHE - 5
WIAREIET -

Every board of directors has a duty of oversight for the entire corporation.

i B EHTAREREARREE -

Therefore, if you do nothing, and exercise no oversight, you have not acted in good faith.
i L PTDAER IR AN - AREE - I ARFRE ZE -

If you do something, and there are red flag to tell you there is a problem and you do
nothing, then you have not acted in good faith.

i ARIRE R R (BB R B RENE B AR - AR A REUER - B
HBRZ EE -

So, care and good faith come together in this way. If you do nothing, you have not acted
in good faith. If you do something and it doesn’t work, then you have not acted with care.

# R A] DLREEE - FEREE RS MR o AERIRATEARA > 52
HhZEE - WRIFEMEE  HREER - EEREER -

So the cases are really consistent because Caremark talks about care where the
corporation did something. Disney and Stone talk about good faith where the question was
doing nothing.

#F o RMAIDIERE e Z M HEMHE —2 - " Caremark | ZFEBETEER
FIAFRAMER - B2 " Disney ; ZfF Stone ; = > HEEEE > %H
PEER P -

The third question was about the business judgment rule. The business judgment rule

applies to all fiduciary duties. Care, loyalty and good faith. All three.
i B (EREER A E A BRI SE T - CEARTERZE AR - BEiE

Mi R ¥ Y ===
T% /L»E%ET% TR

102(b)(7) only applies to care.
a1 102(b) (DR FE R EE RS ©
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The important point about 102(b)(7) is that only the shareholders can adopt a provision
that excuses the directors violation of care, not the courts, not the legislature. Only the
shareholders can put that in the corporation charter.

i 0 102(b)(DIRAVERAER - WERERRESIN BRI R T BRFGA L FERR - b ~ 07

EHERA 2 1R AT T TR -

Thank you for your questions.

AE A mEIEER -

el

Thank you, honorable justice for your informative speech. My name is Doreen. I am the
prosecutor from Special Investigation Division of Supreme Prosecutors’ Office. I am so glad
to know the difference between the triad’s responsibilities. But I am curious that is the three
responsibilities based on the premise that there is a separation between the shareholders and
the directors, which means that [ am curious that are the directors prohibited from being the
shareholders? In Taiwan, directors can also be shareholders of the company, which causes a
lot of problems as you can imagine. This is my first question.

My second question is that I am curious about the burden of proof. Remember that
you mentioned the plaintiff (shareholders) can file action against the directors once they
violate their duties. But what if the shareholders can not collect all evidence because
evidence is assumed to be possessed by the directors. Isn’t that burden of proof too heavy for
shareholders? The action might fail as a result.

Those are my questions. Thank you.
iE WA ERIERE - B2 WA AR EREEAEERE > BREGE

PR AT DIEEE S - 58 _HAEERN BT T > MRRREESES - Hi

VIR A ERERE - B2HFEFFEEFS L EEBEFR RO RIE"?

EFHA

Your questions are very good. The first question relates to can directors also be

shareholders, can the directors own stock. And the answer in Delaware is not only yes but
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many people think it’s better for the directors to own stock.
I ?EE‘EI’\J%%{EFE?%@ —{E R E F ]S R R AERERLELN > AMERTDL > 1

HRZ A %E%ﬁ%ﬁx%m#ﬁ% °

But the origin of the Delaware law about being a fiduciary is that the directors are
running the corporation for all shareholders.

i RMTARIZFEAES > —BIRERERMNERER T RRAEEZ A -

And fiduciaries can take risks but all the risks have to be reasonable.

i 0 Xt AR DUREL— 20 i RO E - (H25E S el b i /H 2 S HRY -

Therefore, the Delaware courts think if you are dealing with other people’s money, even
if you have some money invested, you must be held to a higher standard.

3 TR SUNAYERE Ry ERRAEH EAM AN - frLIAIERPEEESREE O

5 EENTRIY LR ESEERTER

The second question is if the burden of proof is on the shareholder is that an impossible
burden for the shareholder to ever have enough evidence to prove a breach of fiduciary duty.
B ERMEE KRR EET > WARENEREN T ZEAER - H8E

FLERIN S 25 AR EE -

There are two answers to where shareholders get information. The first is with filings
with the Securities and Exchange Commission because most of these companies are publicly
traded companies.

# EEYIHREISERNISE G - B-MHEDItES TS EZEY

ak ﬁ%ﬁ%&ﬁ[ﬁﬁﬁﬁ%‘ﬁ%iﬁé}ﬁ °

The second source of information is provided by the Delaware Corporate Law in section

iy

Hll

82 IS

220.
3 R EISERRYEEZ K B 18R LN A Rl 22045
That section of the Delaware Law provides that any shareholder can get access to books
and records of the corporation if you have a legitimate purpose.
i L IRBE(EIS LIRS - AR GHERYHEE - Bt T DIIS A SRR -
So for example, you can ask for minutes of the meetings of the directors. You can ask for

correspondence.

iE BRI - (RR] DAEDRES RS AP G sk - SEANCER ©
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The third source of information would be if there was either a criminal investigation or a
regulatory investigation, the shareholders can get that information also.
i RS EEFKIFEE - B A DR U IR S s E R AR -

Thank you.
= -

el -

AP > WA REEEEP RS ZRARBIHREEREELAF - £
FLELIN - B S 8 A iE f B R T 28 Y 7 HAJEEER > B A m A s B R A 2
A > AR E L @SR HES - FERLRLNAY RS AR Ey AR5 ] S AFEES
EFERR 7

5 (EMRER - ST EAR G B AR SR > BAEEER - FERLELNAN (T R R
AN ik & & AR P L B )EHTJrF«"““HEI’\JfFE—‘iﬁ%EEEEAE °

FHoHEER - G5 EEEA R R A IR EED - PASRTELS =18 B A mI R
LN B A E AT o BRI flﬂ:lﬁ(ﬂ? HAT G R EORE Y
RS 2 AR RR E FIERR AL HEE A 2

DA EFE#GE — FRRE - 3 -

EFHA

The first question is about a conflict between the corporation and the shareholders.
i B R R W B R R R R s 2 R
The Delaware Court has rules for all situations.
SRR - SRR > AAAEMA
First, if the conflict is with a controlling shareholder, then the controlling shareholder
must demonstrate entire fairness as I explained in my remarks.
iE (@ R B PR R A B - mR G IR A SR A IR (AR Y - 2R I B ZHRE DA A
THETE R -
Second, if you are a small shareholder, and you feel the directors have breached their

fiduciary duties and caused you to lose money, you can bring a private lawsuit.
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TSR PLMAN T R St & 5 (3 A > BT AR AH R HORRYE -

LA

You second question is about corporate social responsibility. The answer is that Delaware
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corporations can be socially responsible, but it is not required.

A EMEERNTE EEEE BN DA g BT - (B2
SR ©
However, by that [ mean corporations can spend money to be socially responsible, and if

they are criticized that being socially responsible is wasting money, they are allow to say we

are making a business judgment that being socially responsible is good for the corporation and
its shareholders, and therefore, that is what most corporations do.

i AR REM > REWLIEREHI BT EE - EARKE R R IR B
RFERILIER - B O T —ERE A - SR RE R N B R R 2 AT FTDUR
RIS B PR -

The third question is about the new closedly held corporation law in Taiwan.

i A= HHE R G E RIS A FHER -

As I mentioned in my speech, the law of incorporation is the law of each of the fifty
states.

i MR ERE R R - A RIRROLHNER - BB EEEIN -

Therefore, in the United States, all fifty states do not treat closed corporations the same
way.

iF L FTLIERERB I - SRPASREI A RIS > SRIGEE Bk -

Tomorrow, I am going to speak to the judges about that subject for many hours.

i L DIRIRTHET G AL/ NRF > BRI E (R S (i R
In that regard, I have prepared written remarks, and I am sure it would be possible for

anyone to get the remarks to read them to see how Delaware handles closed corporations and

how other states handle closed corporations to provide guidance for what the judges in Taiwan
may want to do.

iRy EEEE > RERER T —(HEEER - FERFE A LIUSER - BRI
A IE BRI TERL LN B AN A0l B BE PR SR 1 A IRV - FEEEH NG EBREE

B eflEREERES] -
Thank you for your questions.

AE A mEIRER -
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Only the lawyers from Delaware will take the test.

#F 0 AR AT R 25 o

el -

I am Johan from Taipei District Prosecutors’ Office. I have a quick question on the timing
of the shareholder lawsuit against companies. As we know that normally when something bad
happened to the company and caused damage to the shareholder, the shareholders will need to
decide whether or not to sue the company. On the other hand, shareholders know that if they
brought the suit, their stock prices would drop immediately. In practice, for example in Taiwan,
normally if something bad happens and there’s media coverage, or even after the prosecutor
has taken action to investigate, that’s normally the situation, the timing of shareholder lawsuit
in Taiwan. So I wonder in the Delaware jurisdiction, when do the shareholders usually bring a
lawsuit against the company?

I think it’s related to the second question as earlier you mentioned the shareholders can
get criminal investigation information, but how? That’s my follow-up question.

And a little third question from my colleagues. Is the presumption of the business
judgment rule also applicable in criminal cases?

# T Z(ERE > B E R B RS A ER o AR R — K
o HBZR - RIRETARIEE > IR G RETER - WMTEILE - AR RS
NFEIRE - REGREE  EEENER L BERE R - B THERE -
B T ER R R G EE A ] o IARKNE - FERL FUINAYH% & R B R i) 7 58
A o R ETH— SRR > IR ERANAIUS I H R A SR 7 25 = (EHE
TeEHENERIROHEE - S EH R EZEA:?
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EFA

I will answer the last question first. And the answer is the business judgment rule does
not apply to criminal cases.
i JelRIE R R —E R o S FEE R AN E A R R S 5 -

I believe the second question was how shareholders get access to criminal information.
i B RN o BRI R SR &R -

In the United States, if someone is charged with a crime, there is normally an indictment
that lists all of the charges and that is a public record.
RECERE WRA A BEGERERE SRV ERRESREY > EEERER

RABEER -

Naturally, if you plead not guilty, the trial is public.
i R IENRBECHESE > sSEERAREREA -

However, if you plead guilty, there is usually a document called a plea agreement, which
is public.
o HIMRrERE SR BEGEE TSR o EHEAPERYER -

Your first question is very interesting. It’s something that Delaware courts deal with
every year.
i RS —(ERER A R - FERL R ERE - E & e B S B R

The question is that if something bad happens and it is known publicly, when does the
shareholder files the lawsuit.
i B TEMER - MECR o RN R E R

I want to go back to my speech where I talked about the internal affairs doctrine that
says the law of Delaware must apply everywhere in the fifty states if a shareholder sues the
director.
i WEEFRMA AN RIS ER] - AR R E RS o ISR LR RS

B r]— TR 5@

Let’s use an example of General Motors, which is a corporation with shareholders in all
fifty states.
i WM =B AR E R - MR EEm R
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The shareholders in all fifty states can read the newspaper, and they will go to a lawyer in
their state. They won’t necessarily come to Delaware.

A R R B S AR - ANRGER BN R - DI E BR R A INHIEET - A
FITERL LI -

And they can file a lawsuit in any of the fifty states but the Delaware law will apply but
they can file in any of the fifty states.

i L MM DIE T — MR S - FERLELNA R AT E ] -

The Delaware courts have made it very clear that the shareholder complaint must set
forth particularized facts.

i ERLRNA SRR R R - IRRAVFIR —E A IR EE -

I mentioned that Delaware courts deal with this every year because if a corporation has

a big problem, the attorney’s fee is based on the recovery for everyone, not just your single

shareholder.

i RS - ERMER B S EA R AR - KRR — A T TR
W N R ERDIATE NRURSEE F R et FELE » N2 E— R -
Therefore, there are lawyers in all fifty states that wants to be first to file the lawsuit.

i DL SRR AT A E R R S — (R SR -

That is not a good idea if you don’t do an investigation.

i RIRENR A HERE - E R EF EE -

There are many Delaware cases that say this lawsuit is based on a newspaper article, not
facts. And the lawsuit is dismissed.

i EERINUN - B S FE RSN A BRI S - MIEHEE > FrLlEMRES
=g B
And the decision will say why didn’t you look at the SEC filings? Why didn’t you file a

220 action? Why didn’t you look at the public documents?
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Your last point was about the stock value. The experience is that filing a lawsuit doesn’t
affect the stock value. It is the bad publicity that affects the stock value.
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We will have to stop here now because we’re on a tight schedule. Fef[1FEH R i A
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