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Emily M. Weitzenboeck, Electronic Agents and the Formation of Contracts, 9 International

Journal of Law and Information Technology 204, 213. (2001)

7 Id, at 204.

8 KENNETH C. LAUDON & CAROL GUERCIO TRAVER, E-COMMERCE: BUSINESS,
TECHNOLOGY, SOCIETY, Addison Wesley Professional, at 113. (2006).
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° Aron Mefford, Lex Informatica: Foundations of Law on the Internet, 5 Indiana Journal of Global

Legal Studies 211, 215. (1997).

19 David R. Johnson & David Post, Surveying Law and Borders: Law and Borders - The rise of law
in Cyberspace, 48 Stan. L. Rev. 1367, 1371. (1996)

' Aron Mefford, supra note 9, at 217.
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4 KALAKOTA & WHINSTON, FRONTIERS OF ELECTRONIC COMMERCE, Addison Wesley

Longman Publishing Co., Inc. (1996).
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15 See Article 1 UNCITRAL Model Law on Electronic Commerce.This Law applies to any kind of
information in the form of a data message used in the context of commercial activities.

16 UNCITRAL Model Law on Electronic Commerce with Guide to Enactment 1996, UNITED
NATIONS PUBLICATION, pl5. (1999). Available at https://www.uncitral.org/pdf/english/

texts/electcom/05-89450_Ebook.pdf, latest visit 2017/04/09.

17 Guidelines for Consumer Protection in the Context of Electronic Commerce, OECD Publications

Service, p3. (2000)

1% See Section 3(a) Uniform Electronic Transactions Act (1999).
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23 See Section 2-211 UCC (2003 Rivision - Withdrawn). Avaliable at https://www.law.comell.edu/ucc/2/article2 .
24§ 2-204. Formation in General (2003 Rivision - Withdrawn )

(1) A contract for sale of goods may be made in any manner sufficient to show agreement, including
offer and acceptance, conduct by both parties which recognizes the existence of a contract, the

interaction of electronic agents, and the interaction of an electronic agent and an individual.

FZERE 107 4F 1 B

® 45



2)

Z;\% gﬁ'/& Judicial Aspirations 28 125 £

e 2-212 ik - B REEAIT R BRI
B EBRMAIFTEE - JREIMEEE T
REANIERE fEFEERE LEARER
S A NIRRT }\)ﬁﬁﬁfﬁz,u 5E
FEARSZERSR

MeEZHEE - HE#E DL
r‘biﬁ_J(UansacUOH in goods) HH
BRE e TR R Llﬁﬁﬁﬂ'ﬂ
G R IE N 2 R T - b
ﬁﬁ,\“)‘%fﬂ@¥ﬁ‘ﬁa’%éﬁ?ﬂ?&' HERE

THEREENMEEES  REH
EHANENERZRNEH] —E 7K 5k

(UETA) ZHZE » Hﬁ’\zooﬁﬁ,\,\
i 188 1F 230 i R - W6 S vk e e — N &

M EIERR A Z e B H4EET - 58
TR AL LB e s pa e
R RRA A RS B INZ R IEB’\
2011 4 #% 2 #£ A (NCCUSL ~ ALI)
Wi ™ LR A — 2 T RS E A
TP B A I ORI 7 P 5 2% e Y FE A
RIRE - B DUEIEE 2002 S — gk E
B IR 2R BAE Ry EEENRAS
[ERL R R OLOEC S8 e
UCC #5 2-201 6 K &F % N i B Bk FS
% 0 BEORELR ) KRS B T R B
AT DAVE R [R B 3R R 3k DL B 224
E5E4T 5 (enforceable) =i "
SRR TR B A A R i b A R AL

,.iEm

PICEHNE B RERE (5
411 E-Sign ~ UCITA ) >

A NGt R RE R e

K It UCC It X kBT sNEBEEK BTN

25

26
27

28

29
30

% ©

See Section 2-212 UCC (2003 Rivision - Withdrawn). An electronic record or electronic
signature is attributable to a person if it was the act of the person or the person's electronic agent

or the person is otherwise legally bound by the act.

See Section 2-102 UCC (2002) .

A B SR 8 S G 0 T 3R m%%@%*%W”%x%&mM%%°% RS X R < &2
Bl AR - 4K JBAT - 580 ARG RGRAE kwfﬁﬁﬁzﬁﬂiziaméiﬁ
BT #E IR 2 2 %5 - See Section 102(a)(10) Uniform Computer Information Transaction Act (Last
Revisions or Amendments Completed Year 2002).

Jean Braucher, Under the Surrounding Circumstances: Amended Article 2's Redundant (or
Worse). Electronic Commerce Provisions. , 68 Ohio St. L.J. 115, 115(2007).

See https://www.law.cornell.edu/ucc/2/article2, https://goo.gl/12G8U4. Lastest visit 2017/04/09

§ 2-201. Formal Requirements; Statute of Frauds.

(1) Except as otherwise provided in this section a contract for the sale of goods for the price
of $500 or more is not enforceable by way of action or defense unless there is some writing

sufficient to indicate that a contract for sale has been made between the parties and signed by
the party against whom enforcement is sought or by his authorized agent or broker. A writing is
not insufficient because it omits or incorrectly states a term agreed upon but the contract is not
enforceable under this paragraph beyond the quantity of goodsshown in such writing.
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3 Christopher T. Poggia, Electronic Commerce Legelation: An Analysis of European and American

Approches to Contract Formation, 141 Va. J. Int

32§ 2.204. Formation in General.

1 L. 224, 234. (2000).

(1) A contract for sale of goods may be made in any manner sufficient to show agreement,
including conduct by both parties which recognizes the existence of such a contract.

33 Christopher T. Poggia, supra note 31, at 238.

34 4.
35 1d, at 239.

36 See United Nations, UNCITRAL Model Law on Electronic Commerce with Guide to Enactment,

at 52.
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(agreement) 153% 68 U A Ay &
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AR RAEART S XHF > FLLSAREETIENZEE © See Section
102(a) (10) Uniform Computer Information Transaction Act (Last Revisions or Amendments

Completed Year 2002).

3 Comment 8. On Section 102(a) (8) UCITA (Last Revisions or Amendments Completed Year

2002).

39 Section 103(b) (1) UCITA.
40 Section 202. UCITA

(a) A contract may be formed in any manner sufficient to show agreement, including offer
and acceptance or conduct of both parties or operations of electronic agents which recognize the

existence of a contract.

4l See Reporter’s Notes 2. Of Section 202(a) UCITA.
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T A B A (individual) fFF % (operator)
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42 See Reporter’s Notes 18. Of Section 102 UCITA.

43 Section 206(a) UCITA

(a) A contract may be formed by the interaction of electronic agents. If the interaction results in
the electronic agents engaging in operations that confirm or indicate the existence of a contract

by commencing performance, a contract is formed unless the operations resulted from fraud,
electronic mistake, or the like.

#8206 (0 - FRE - AEERETREATARLLRASNTS > EFFELEERKN
g OB AR R G1ER ) BATFABEBEFHR -
(¢) The terms of a contract formed under subsection (b) are determined under Section 210 or
211, but do not include terms provided by the individual if the individual had reason to know
that the electronic agent could not react to the terms as provided.

3 Section 206(b) UCITA.
(b) A contract may be formed by the interaction of an electronic agent and an individual acting
on the individual’s own behalf or for another person. A contract is formed if the individual takes
actions that the individual is free to refuse to take or makes a statement that the individual has
reason to know will:
(1) cause performance, provision of benefits, or allowance of the use or access that is the subject
of the contract, or result in instructions to a person or an electronic agent to do so; or

(2) indicate acceptance or an offer, regardless of other expressions or actions by the individual to
which the individual has reason to know the electronic agent cannot react.
46 Section 107(d) UCITA.

(d) A person that uses its own electronic agent for authentication, performance, or agreement,
including manifestation of assent, is bound by the operations of the electronic agent, even if no

individual was aware of or reviewed the agent’s operations or the results of the operations.
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47
48

49

50
5
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52

Christopher T. Poggia, supra note 31, at 239.

Raymond T. Nimmer, UCITA: Modern Contract Law for a Modern Information Economy, 574
PLI/Pat 221, 226 (1999).

Section 112 UCITA.

(a) A person manifests assent to a record or term if the person, acting with knowledge of, or after
having an opportunity to review the record or term or a copy of it:

(1) authenticates the record or term to adopt or accept it;

(2) intentionally engages in conduct or makes statements with reason to know that the other party or its
electronic agent may infer from the conduct or statement that the person assents to the record or term.
(b) An electronic agent manifests assent to a record or term if, after having an opportunity to
review, the electronic agent:

(1) authenticates the record; or

(2) engages in operations that the circumstances clearly indicate constitute acceptance.

Christopher T. Poggia, supra note 31, at 239.

Section 218 (a) UCITA
(a) An electronic message is effective when received, even if no individual is

Section 102(a) (57).

(IT) in the case of an electronic notification, to come into existence in an information processing
system in a form capable of being processed by or perceived from a system of that type by a
recipient, if the recipient uses, or otherwise has designated or holds out that system or address as
a place for receipt of notices of the kind and the sender does not know that the notice cannot be
accessed from the particular system of the recipient.

50 @ A EE SR
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33 Section 203 UCITA

G EREING LUEER - S EE
AREUE (BER) ZTB T R B4 A AT I
s
(Z)R—EFEHERHE(UETA)
A FEFT AR 53158  UCC Bl
UCITA » #ft —&E 173 5%k (UETA)
T L I B AT R DA B 3% < A 38 R B9 S
EP e s AVYSE R OPRE Ve v
POE o JRENEE T RE B AR A 2 T K
R )T B B RAMEERE R

MEmEENEFZENESEGIEE
%S 2 UBTA 6 12 16 & 13 &
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A H Ij%h’*u TIE = AF B A5 38
WA BRI 8 ALK IR -
LNE R ZOR— G B B A HEE e x
Hallfa T EFA - IRl DILEE R TR

(4) If an offer in an electronic message evokes an electronic message in response, a contract is

formed:

(A) when an electronic acceptance is received; or (B) if the response consists of beginning
performance, full performance, or giving access to information, when the performance is

received or the access is enabled and necessary access materials are received.

4 Reporter’s notes 2. (d) Of Section 203 UCITA.
33 Christopher T. Poggia, supra note 31, at 236.

36 Section 12(a) UCTA

(a) If a law requires that a record be retained, the requirement is satisfied by retaining an
electronic record of the information in the record which:

(1) accurately reflects the information set forth in the record after it was first generated in its
final form as an electronic record or otherwise; and (2) remains accessible for later reference.

Section 13 UETA

In a proceeding, evidence of a record or signature may not be excluded solely because it is in

electronic form.

FZERE 107 4F 1 B
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37 Section 8(a) UETA

BRI E AL

A B B AT R B 2 3R R
R 15 BRPAIEB A E —HE
o Bk DL IE e B9 2 2 A B 55 — TG i i
E BB R BECR AL - 101 DA EL R AR
I LUz B - Sl H Sk AR i B R A B
5o A E O MR EEH I (enters an
information processing system outside
the sender’s control) » % & T #C 8%
BERIEEMRE ' o HIRIRY BB
WA ERZERYEX  —HE

(a) If parties have agreed to conduct a transaction by electronic means and a law requires a
person to provide, send, or deliver information in writing to another person, the requirement is

satisfied if the information is provided, sent, or delivered,

as the case may be, in an electronic

record capable of retention by the recipient at the time of receipt. An electronic record is not
capable of retention by the recipient if the sender or its information processing system inhibits
the ability of the recipient to print or store the electronic record.

BB B b ey — 7 R T e EAZITSEIFAS (lack of a human actor) © “For example,
if one orders books from Bookseller.com through Bookseller’s website, the transaction would
be an automated transaction because Bookseller took and confirmed the order via its machine.
Similarly, if Automaker and supplier do business through Electronic Data Interchange,
Automaker’s computer, upon receiving information within certain pre-programmed parameters,
will send an electronic order to supplier’s computer.” See Comment 2. On Section 2 UETA.

39 Section 2(6) UETA

“Electronic agent” means a computer program or an electronic or other automated means used
independently to initiate an action or respond to electronic records or performances in whole or

in part, without review or action by an individual.

60 Section 14(1) UETA

(1) A contract may be formed by the interaction of electronic agents of the parties, even if no individual
was aware of or reviewed the electronic agents™ actions or the resulting terms and agreements.

6

—

See Section 15(a) UETA

(a) Unless otherwise agreed between the sender and the recipient, an electronic record is sent when it:
(1) is addressed properly or otherwise directed properly to an information processing system that
the recipient has designated or uses for the purpose of receiving electronic records or information
of the type sent and from which the recipient is able to retrieve the electronic record;

(2) is in a form capable of being processed by that system; and

(3) enters an information processing system outside the control of the sender or of a person that
sent the electronic record on behalf of the sender or enters a region of the information processing

system designated or used by the recipient which is under the control of the recipient.
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2 14, § 15(d).

B 1997 LM T —HE 765
84 W H R 2000 FRTHYEE —FEE H
B BEAR BN P A — R R3S
TR A S48 » MR HEE) a5 5%
JE Y [E] If ’E”HHJT%kEY$H=ﬂﬁiigE%E@?é
32 (R BRI D

T 5E 1997 4F Y < 3E BE SR A B
IH & & IR < VNG| TSR]
(face-to-face) BHIHE HFAFAUNF » H
B& ﬁaiu&ﬂﬁﬁi JE1T < B
e o FiT 35 Ay 32 PR BE LA B D
Eﬁﬁﬁ%ﬁﬁﬁﬂFf%mLmIE
P Bl tohad - RIBLER T 38 1 155 224
Gh - HAth TIEE T BXAYIEEESAT IR
A

HX - BRETHAREE  BRE
RFECE W H S HE T HRA G/
BEENBEABRENUHE - HEaaE
PRt T E SRS ARSI

*bA EL)

(d) Unless otherwise expressly provided in the electronic record or agreed between the sender
and the recipient, an electronic record is deemed to be sent from the sender’s place of business

and to be received at the recipient’s place of business. For purposes of this subsection, the

following rules apply:

(1) If the sender or recipient has more than one place of business, the place of business of that
person is the place having the closest relationship to the underlying transaction.

(2) If the sender or the recipient does not have a place of business, the place of business is the
sender’s or recipient’s residence, as the case may be.

63 National Conferenceof Commisions on Uniform State Laws, Uniform Electronic Transaction

Act, Prefacory Note, pl.

o4 Christopher T. Poggia, supra note 31, at 230.

%5 Directive 97/7/EC of the European Parliament and of the Council of 20 May 1997 on the

protection of consumers in respect of distance contracts. % 4§ 4>

4% 2011/83/EU JiEak -
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66 Christopher T. Poggia, supra note 31, at 236.

TGRS EE%K%@EH@%%
AL RS L BRIV — E R — B
P8k 25 BAN [F) V73 P i i A RHLE jﬁﬁ
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57 Directive 1999/93/EC of the European Parliament and of the Council of 13 December 1999 on a

Community framework for electronic signatures.

8 See Directive 1999/93/EC, Art.5.

% Directive 2000/31/EC of the European Parliament and of the Council of 8 June 2000 on certain legal
aspects of information society services, in particular electronic commerce, in the Internal Market.

70 Art.9 2000/31/EC

1. Member States shall ensure that their legal system allows contracts to be concluded by electronic
means. Member States shall in particular ensure that the legal requirements applicable to the contractual
process neither create obstacles for the use of electronic contracts nor result in such contracts being
deprived of legal effectiveness and validity on account of their having been made by electronic means.

2. Member States may lay down that paragraph 1 shall not apply to all or certain contracts falling into

one of the following categories:

(a) contracts that create or transfer rights in real estate, except for rental rights;

(b) contracts requiring by law the involvement of courts, public authorities or professions exercising public authority;
(c) contracts of suretyship granted and on collateral securities furnished by persons acting for
purposes outside their trade, business or profession;

(d) contracts governed by family law or by the law of succession.
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7 Christopher T. Poggia, supra note 31, at 240.

2 See Arts.11(1),(3)

FIRNAEGE I LUBAT 7 o BLAh - AR E
FBR A 1 B £ U5 % (“technological”
means ) FT B EGZ 524 » IATHRE GG L
I8 R IR - TN B S ERE
SEEE - WETHBETLUTE  RE
IR LU T i R SR AT S -

SE M R - TEEER - BIA R
B T TR, S TET A
BMDLFR A - RS DU AR
B R R - RIREIEHLE AL E R
BT RSB - iR
R [H T Tk - Eh i 52 g BT A
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1. Member States shall ensure, except when otherwise agreed by parties who are not consumers,
that in cases where the recipient of the service places his order through technological means, the

following principles apply:

- the service provider has to acknowledge the receipt of the recipient's order without undue delay

and by electronic means,

- the order and the acknowledgement of receipt are deemed to be received when the parties to

whom they are addressed are able to access them.

3. Paragraph 1, first indent, and paragraph 2 shall not apply to contracts concluded exclusively
by exchange of electronic mail or by equivalent individual communications.

73 Christopher T. Poggia, supra note 31, at 241.
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"4 Id, at 257.
3 Id, at 241.
76 Id, at 242.
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78 Christopher T. Poggia, supra note 31, at 230.

Fij 3t HY & B — JNi%& UETA ~ BRERRY R
FrHBIES BT HERESS " - e
B BEERY RN AR E T
FIMETT 77 (enforceability ) » H &
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THEEREFENER -

(—)EFROEEMEES
ZRE
JA R S I B T R BB 8 R

T BT R A E T T ER
etk » HAMEIRRERCER » HER T
TEm " EHA L THRA (original) |

MEFRERE EHEMNESETEA
B THOS - AMAMET R 4R
E RIRER T BRAUMEE - B —IH

ISR bt IR (=L < {LOWARF i =
T (signer) WHRHAHAREZE
o HIER AL BT S A L
2 ER ™ o H AT AR R AR ST
TR S B 2 AR A

9 United N ations, UNCITRAL Model Law on Electronic Commerce with Guide to Enactment, p18.

80" Article 7(1) UNCITRAL Model Law

1) Where the law requires a signature of a person, that requirement is met in relation to a data
message if: (a) a method is used to identify that person and to indicate that person’s approval

of the information contained in the data message; and (b) that method is as reliable as was
appropriate for the purpose for which the data message was generated or communicated, in the
light of all the circumstances, including any relevant agreement.
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81 David K.Y. Tang & Christopher G. Weinstein, Electronic Commerce: American and
International Proposals for Legal Structures, in Regulation and Deregulation: Policy and Practice
in the Utilities and Financial Services Industries, Oxford Clarendon Press 321, at 334-35(1999).

82 Thomas J. Smedinghoff, Electronic Contracts and Digital Signatures: An Overview of Law and
Legislation, 564 PLI/Pat 125, at 165-68. (1999).

8 Christopher T. Poggia, supra note 31, at 238.

8 Art. 13(2)(b) UNCITRAL Model Law
(2) As between the originator and the addressee, a data message is deemed to be that of the
originator if it was sent:
(a) By a person who had the authority to act on behalf of the originator in respect of that data
message; or (b) by an information system programmed by, or on behalf of, the originator to
operate automatically.
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85
86

87

88

Christopher T. Poggia, supra note 31, at 240.

Art. 15(2) UNCITRAL Model Law

(2) Unless otherwise agreed between the originator and the ad- dressee, the time of receipt of a
data message is determined as follows:

(a) if the addressee has designated an information system for the purpose of receiving data
messages, receipt occurs:(i) at the time when the data message enters the designated information
system; or(ii) if the data message is sent to an information system of the addressee that is
not the designated information system, at the time when the data message is retrieved by the
addressee;(b) if the addressee has not designated an information system, receipt occurs when the
data message enters an information system of the addressee.

Art.15(4) UNCITRAL Model Law
(4) Unless otherwise agreed between the originator and the ad- dressee, a data message is deemed
to be dispatched at the place where the originator has its place of business, and is deemed to

be received at the place where the addressee has its place of business. For the purposes of this
paragraph:

(a) if the originator or the addressee has more than one place of business, the place of business
is that which has the closest relation- ship to the underlying transaction or, where there is no
underlying transaction, the principal place of business;(b) if the originator or the addressee does
not have a place of business, reference is to be made to its habitual residence.

United Nations, UNCITRAL Model Law on Electronic Commerce with Guide to Enactment,
para.100, p54.
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89 Christopher T. Poggia, supra note 31, at 243.
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907, Benjamin Lambert, The U.N. Convention on Electronic Contracting: Back From the Dead?, 25

Mich. St. Int'l. L. Rev. 31, 31. (2017).
ol 1d, at 68.
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93 Art. 1(1) of ECC : United Nations Commsion on International Trade Law, Explanatory note
by the UNCITRAL secretariat on the United Nations Convention on the Use of Electronic

Communications in International Contracts, para.60, p.29. Available at https://goo.gl/KhDIBf,

latest visit 2017/04/24.

9 7. Benjamin Lambert, supra note 90, at 68-70.

93 United Nations Commsion on International Trade Law, supra note 93, Para 55-57, at 28-29.

% Art. 2(a) ECC

1. This Convention does not apply to electronic communications relating to any of the following:
(a) Contracts concluded for personal, family or household purposes.
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97 United Nations Commsion on International Trade Law, supra note 93, Para. 4, at 13.

% Id, Para. 54, at 28.

P e E A KAG AL E o ARG 445 () TBX R A A8 FALBITEBES @4

Bk L oy AR PT A o (BpBErR g b X
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190 Jpited Nations Commsion on International Trade Law, supra note 93, Para.109-119, at 42-44.

101 Article 8. EEC

1. A communication or a contract shall not be denied validity or enforceability on the sole ground
that it is in the form of an electronic communication.

2. Nothing in this Convention requires a party to use or accept electronic communications, but a
party’s agreement to do so may be inferred from the party’s conduct.
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192 United Nations Commsion on International Trade Law, supra note 93, Para.132, at 47.

103 Article 3. ECC: The parties may exclude the application of this Convention or derogate from or

vary the effect of any of its provisions.

104 United Nations Commsion on International Trade Law, supra note 93, Para.85, at 36-37.

105 Article 9.(3)(a) ECC: 3. Where the law requires that a communication or a contract should be signed
by a party, or provides consequences for the absence of a signature, that requirement is met in
relation to an electronic communication if: (a) A method is used to identify the party and to indicate
that party’s intention in respect of the information contained in the electronic communication;

196 United Nations Commsion on International Trade Law, supra note 93, Para.159-160, at 54-55.

197 Article 9(4) ECC:

4. Where the law requires that a communication or a contract should be made available or retained in its
original form, or provides consequences for the absence of an original, that requirement is met in relation

to an electronic communication if: (a) There exists a reliable assurance as to the integrity of the information
it contains from the time when it was first generated in its final form, as an electronic communication or
otherwise; and (b) Where it is required that the information it contains be made available, that information
is capable of being displayed to the person to whom it is to be made available.
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108 United Nations Commsion on International Trade Law, supra note 93, Para.167, at 57.

199 Article 10(1) ECC:

1. The time of dispatch of an electronic communication is the time when it leaves an information
system under the control of the originator or of the party who sent it on behalf of the originator or, if the

electronic communication has not left an information system under the control of the originator or of the
party who sent it on behalf of the originator, the time when the electronic communication is received.

110 Jpited Nations Commsion on International Trade Law, supra note 93, Para.177, at 60.

" Article 11. ECC: A proposal to conclude a contract made through one or more electronic communications
which is not addressed to one or more specific parties, but is generally accessible to parties making use
of information systems, including proposals that make use of interactive applications for the placement
of orders through such information systems, is to be considered as an invitation to make offers, unless it
clearly indicates the intention of the party making the proposal to be bound in case of acceptance.
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112 United Nations Commsion on International Trade Law, supra note 93, Para. 198-199, at 65-66.

13 United Nations Commsion on International Trade Law, supra note 93, Para. 204, at 67.

114 United Nations Commsion on International Trade Law, supra note 93, Para. 207, at 68.

5 Article 12. ECC: A contract formed by the interaction of an automated message system and a
natural person, or by the interaction of automated message systems, shall not be denied validity

or enforceability on the sole ground that no natural person reviewed or intervened in each of the
individual actions carried out by the automated message systems or the resulting contract.
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16 . Benjamin Lambert, supra note 90, at 35 ~ 48.
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17 Henry D. Gabriel, The United Nations Convention on the Use of Electronic Communications in
International Contracts: An Overview and Analysis, 2006 Unif. L. Rev. 285, 287. (2006)
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