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SR EH - SRR ZEHENRENE - | MEWRBEIMETE » BEWEE
FEI3MRZ2EIEERTE © " BIEIER > AUET R AMSZ Mg SRS 0 15
RS AR TEHEAREMNE - ) 5% 0 5ERR2008F6H 25 H#EMZ
PEVEZFEN2EEZEZE14EEHET " FRREIeE > BHOHESETRAE
1~ JUSERATS RBETRER - o T T EEILIEATS o JEE ERIESERTAE ~ FrEEi M —
YRl o KL ARG EREFE EWMEIUFE A BTG MR - EEHE
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R ERAEBE B o & uﬁﬁ%%f%%‘?ﬁk’“l3ﬂ5‘%11§|§§ﬁ’\‘£§ HE(EETHE 7
ﬁmﬁ”ﬂi“%@é%ﬁBs;aZ?BsE%E%Eﬁiﬁﬁﬁuf AlREME - BRI T R B R R
i E B B AR A8 Rk % (Economic Espionage Act) i [HERIE (economic
espionage ) EHIEHUEZEMETE (trade secrets theft) Z 2 » MFHEHEILIEFTER 1A
%% (the amount of loss ) Hfffr5 [#2 AN {8 F Bl & (M A B F R EH BAREE T ERE
HIFEFr 2 MR R > MER KB 2% -

I B ERBEXEFIBMEZ] TERLACKE ZATEZIH G > RBES ERE ﬁﬁﬁ/&zﬂm » A F I
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WEBABEAZ =4z ($298) o |

3RAEF NG BMEZ FIMEERF - 2 LAKFITEF AR © TRATGEH KB TREF > F30F
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RAHEAIF R I T 36 R AT BT T AT XA 5 0 MR ER TR — AT A G AL EB L
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BHEA IR o I E AR S8R A3A ¢ TATRR TR M EAIFR T AR EE—F R T — ~REE
BB PRI R o R TA R IR TN BT R AR R TR TR XA 5
SRR AR BB ATE R — AT IR A B A BT LEE = KRB EARRBITLIIRZAG o
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i o SRR I3RS VEE2FASTRE T A > BiF A LERLIRFEARRE
TR e, (FREFHESHE - VBT "TIEiaE, - AP —HERZ
e BER—EESCPEER M "2 L~ TS EE T o R RTHES
BLpE T RTS A % 5 R L R SRR B R R R S S AT R T A AR A
(revenue) - FEHFEHEMEECL - BFAN TAEHG ) BHE RIFEG ZHF AR
i o Kt > #E NEERERREF ARG BRI > LRI E R AR FEIT R H
ZIRIRBEAGR o« SRR SRR AR I 3R 58 LE B2 HERUE /I - B HE N RE AFr
BEERBIARER  BEREEINIBEEREAN > HEE NS & AR L
TEMEBEEE - HREFANGEEVIFAELEE N > AAIEE SRR &
< HREEABRLTEEEE > IIDEETRMEIMERZBIARREN "HIEZ
Fllgs ) 7

7 AL E IR B ARSI R E L E > 20118 R ARSI AT 0 R AR BT R P R A % AR R AR R
R MR EALS R AR LR A R 0 AT EAEITHE AR S MR o SR (%
FUBHE Tk BAR BRI 0 @RI B ot A B > 200742 A > ARLR] 0 35-36 EUAF 5 BRI 0 Bk
Bl A AR B8 B A 0 (B BIEAE) 0 201348 F 0 1904 - 10-117 -
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22~ KRR ZIHE R ERUE

BRI - HEIBEFE & W2 A HE RIS M EE - Wi - TEREFE W
SR\ (trade secret misappropriation actions ) - FFZEEE &N AR B RIS RERE - 1979
FEFE AT, e ( American Bar Association ) El37HI#HE— M ERFZRE® (National
Conference of Commissioners on Uniform State Laws ) g AL & N4 SERR 2 {FZE 2 1T
EEG > AR B FEME % (Uniform Trade Secrets Act) o FLIRTE1985FHETT(E
1E o BRI N R PR Ry S N2 S - B F20164F - ERAKTINEERRINERF " 28
2NRERETT Ry ik ¥ . (Restatement [ Second ) of Torts ) B " 58 3R AS IF 3 55544

(Restatement [ Third ) of Unfair Competition ) H1.7 % SRS FHBIR 2.2 40 » ERES0MN
FREE 481 L B i LLER R I 2 B R R BRI — R IR 2 AT R -

SR+ B NIRRT — 8 ST R RUE N AR - (R g A ESMNE A
FTa%E » BB & MNHUE R —1 - FE - BE RIS EW T RO 1996 1K
filif% (Economic Espionage Act) FAETRIRFHEILTE » (HELFIZ A RNEFE M0
WCIRERER T EEWEE A HGEERAREE EESEFILSE - ETH
IR R R B E - MRS INERAA S H BERF - M EL M (e -« ARy
TR DA R bR E RERRAL » B R BB (AR BRI IR G TR oK » 32
B B & A 20 164F4 H 5E5E - A6 A20164E5 H 11 HARENE B s B A3 T IREEE /M
#%,  (Defend Trade Secrets Act » f§fEDTSA) HIFETE 5 N4 - ROEIE HLR E
RBRR B FEM B R T IT R ATER AL R RERED - HEEFLUE R
Bt MR — A& LR R R 5 S IR E R ERL " -

ST R S I T R A R T S A L A L — 8 SRR AR BT
BB RE—80 > Ik - ASUERR — B AR IR - i — B A 3 E

8 The National Conference of Commissioners on Uniform State Laws , available at http://www.uniformlaws.org/
LegislativeFactSheet.aspx?title=Trade%20Secrets%20Act (last visited Nov. 10, 2016).

O MR AN E LA T > A TABAARIAZ T EXBEZRTRMFR > bl XEEARBENE
WG A4 LA HAZE M ER AR > T RN AP EBE » 0F T £k BONR R
= T % uaEsEsE  (diversity jurisdiction) /g 4 F R T B %, (Computer Fraud and
Abuse Act) = K EH K (civil claim) -

10 % 3845 > R B34 £ A 0 R 5 E 3L R EHFF £ > http://www.copyrightnote.org/ArticleContent.

aspx?ID=8&aid=2774 » sx 1% ¥ #f A #1105.05.25 -

1L ARk MR F e (award) A @ w0k » 3k 4 18 U.S. Code § 1836 (b)(3)(B) (D), (ID) (ii) °

12 Uniform Trade Secrets Act, available at http://www.uniformlaws.org/shared/docs/trade%?20secrets/utsa_final 85.

pdf (last visited Nov. 10, 2016).
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FRELIHE A NREETRZ "EEES ) (actual loss) fifE NBERE G
FRHE - HXHUE - IRFEAREETRAEZ " HESH, (unjust enrichment ) £
HENEBFREZGTERE - WEEFEALIGHE R - (HERHEAFRIBLE
ARERNEIFHIFEEE - REFEERZU " GEMEN S, (reasonable royalty )
Rt E NBFIEE T EEYE - [LIh - —E W ERBARNHE - HREWREER
(malicious) EE (willful) % - RERE ] DAE 251 BET B ERESH" -

FE L i EEWEER AR R T REEH (Restatement of Torts )
FITRE B L IBE RS EEARIF A - EEI& NS EWFEF AR AR LI — & W
TR R - B INEBE BRI RS N Z R T 35 B SRR O E R R SR - TR
B Rt B RRE R MR E - A SRR =T B DIIN SRR
HE o WWIRT IR -
— ~ DIE N B HR A R H F IS EG T RARE

"HFXEXL ) (actual loss) EBIREFEEWEITREFSSKAIIEZL (the losses that
were incurred as a direct result of the misappropriation) - sFEERIER . kg » [ #E
Fil#E2% ; (lost profits) "EESEFHH M - thEWRERAN T HEEREATEE
KHIEHE T - TEREEL ) MERERE MR EEMETR - BENERA NEX
AILARUS 2 FIE" « BHE B B A (B0 #SmEsE) 9 EHIESE - |l
Bl T AT AUEERERIRRACR (DU M > AP RIRRBITR) -
TEFRAAH RS AT 2R InRE TR E B0k ? EBIERE BT A M 0 AR RE
FH o Al R - SR —TEMHALR E A EAE T Panduit U EE M DIFERART £k
< THERRS ) BRFE TS 0 AR SRR o B8 TR UEE SRV A BRI Panduit Py
S - TR BRI S SEUEGERE ST ELEERr EiRe T AL 2R E
PR > RIS JRAD

13 3 5 85 38 e (punitive damage) 5 A WAIEH > 28 ST o

14 BJ P Xk ¥ “lost profits” — &5 > £ %4 THRAXHH ) & "THARE ) « Sdo > FBRWL
(T BB L2 SRR » 24K 0 20045E2 7 » 15T HAR 0 354F 5 R 0 AT312ET7 0 T3E ; EEAT 0 &
FUZHEAR B3 AT XA - T R A B P8 > (1R R EEHE) > 200446 A - 241 > 125-169
A 28 Fa 2R EARETHREAZG - A EAEAL L FAGRELBE AR E P
(Ayhar E M) > 201044 F - 1364 > 68-738  AX AL " Hl 5 | MARE > L “benefit” —3 &
Bk THEAIGR K ) SR o Ak TR X RFRH B~ THM, mA o LTk
A TR o

15 % Pioneer Hi-Bred Int'l v. Holden Found. Seeds, Inc., 35 F.3d 1226, 1239—40 (8th Cir. 1994) «
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BT LT HERMIRL ) (BR TEBRK ) ZEEE  BENERERLEB TR
FEHILL TR AMEE ) (EREBRIBAZ TR T « N T ERERHA -
() JEFIFEZ (lost profits )
1. PanduitPYEL B T 2540 | RISERHGR

BB FEERRA T - B | FHEA SR B T EFHEL
ZEHEITE o Y TEREESL ) RTDUMRIE(D) TRTERR 2 SRR ) (lost sales)  (2)
"{EMS T L, (price erosion) RIS byt A S B E ab DA H R B IR REHERF [ T
SHEAEE  (3) T I ATH , (accelerated market entry ) {ZHEATEEAIHE N2 BE
[ O v R SR AT B AT A T35 5 8 T Al =fE AR 241 &, (some combination of

these factors ) ZEAEHE -

LA TR 2 SR, (the lost sales) {FREHHEERE - AInZBEZBE
(damages ) /2 " EJEF], 285 | (the loss of incremental profits) - " JEFI[IEL |
(lost profit) ZEHHE/AFE "k ZsHER, (lost sales) JkZE " FTHe i B2 B
JERY A | (manufacturing cost of lost sales ) » FHJRZE | FrsEdef EE%H 2 B BN S E A |
(variable operating costs relating to the lost sales) - {HZ[I{r[Z8HH s, §HEEEH | -
BEARGH_EREpE FEUE A TS, (but for) KIERBARR o REN - HAMEAN (JFE) ©
HEEFEY T A MILERET R, o METTEEEMEN (HE) ROERESRZ THE
$0%E | (sales) "Bk I MR, (additional profit) ' o

BT RAORIRER - SFIRE AN 3 Hpr 1ok T AR ) B Al " 5
SRBAGR B3R 7 b E g E FH R AS 63%GE_FFF %R i Panduit Corp. v Stahlin Bros.

Fibre Works (19784F ) —ZE i 7.~ " PanduitPUE (43 Mria a7 | (Panduit four factors
test) o QNSRS MEEE T U E AR A —(EZ e FE - AIaER " EFEL
JEISHEE - A BN Y E S E AR T P DAMPRRERE . (DAMP test) >
FEVYEAERELLT © (D)EEH] A 15 K (Demand for the patented product) o it
tR¥E > HEARFE (patented feature) - MIFAHHEIEEME EMA TSR K - AERH
HIRE N A EESH % i & S A i - tha] B E M & (R A el [ i AT -
TERFAG M IE TR K - JEPRET B% B tHRERE L i ] i - DUROH B B G A 315 HEE -
Q)#E 7. IEEER =L (Absence of acceptable non-infringing substitutes ) ° [it;

16 %BIC Leisure Prods., Inc. v. Windsurfing Int'l, Inc., 1 F.3d 1214, 1218 (Fed. Cir. 1993)
17 %-Grain Processing Corp. v. Am. Maize-Prods. Co., 185 F.3d 1341, 1349 (Fed. Cir. 1999); Micro Chem. v.
Lextron, Inc., 318 F.3d 1119, 1122 (Fed. Cir. 2003).
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716 MRS5S EHIEREBRENELE - HETIUS - AN EHHEES » 5
FEHEENNEREL - AEEN RN EERIUZET R - BRI RE BEARIE
B - AR5 EEEF SRR RFEFZEEITBER - Mt @R EEE
M2 AR - Q) e iS5 KHELEEE)] (Manufacturing capability to exploit the
demand ) - BLERFEEAEANE G E THSTE KA ERTHES - BE - HEH
HANREEE FHEEL - BE A IRFEIEERE - (ENIBIEE @ thae2E
HHHHCHEE G > AR —SEEHE IR ERGHE - DEAEAEESZ
Fl35 8% ( Amount of profit the patentee would have made ) '®

HEHADAMPHIGUN R F & FEME M - EEAERRLIT Z5EM » BN (#d)
HIR LT EBZ2EHE > R ERECHENT » HAgHEEWERE A (K
&) HUEIE 2 ZmVY S A - G nE LS M E N ERIIR -
2. FAhEERH T, RIRBAGRE STk

TERE T BIR | RSRI(E L » PanduitZEFrisii7.2 DAMPPYEE {4 & — ([ A] %
Z o B —EME—HE TS RRBRA A E « BEEOE L ER ARG SRR R
ZHRAFE I H M TELAEHE T #ERHES - Oiness v. Walgreen Co. (19964 ) 1
EFER R R E TR N B Ao TR, - T ER A RS AR
WD TR ey~ TREHETRIEBF RN S > KETNRUERHERE
g - A EEERFERZRMA TR K - A6 B ER R Rl E AR AT o MIERLIEE TS
WREPE TR, 7 o AEShockley v. Arcan, Inc. (20014%) ZErh » BEFRIGE F 3%
PefbERe IR 5 A F ok < R AR (continued --profit margins ) - JF& 5.2 HERFE A Fik
RS EIRE80,000/H A i » Ehil RE HE T2 "I AFEHEMRE, (without factual
underpinnings ) > FUEREHCY " ERZE , (it would have been) $HEERIBL -
It > BT [ OinessZ2/1{ » MFRIRE TE 2GS AR MAVETEMER] - fEH B R 12
BEERR - HEESERERFENTISRK - BRE - BHRELMTISRE - &2
S R AT A SRR T 2 R

18 %-Panduit Corp. v Stahlin Bros. Fibre Works, Inc. 575 F.2d 1152, 1156 (6™ Cir. 1978) ; Hebert v. Lisle Corp.,
99 F.3d 1109, 1120 (Fed.Cir.1996) » A & Carolyn Blankenship& Laura Stamm, Proving Patent Damages, IP
Litigator, May-June 2009, at 1-2, available at http://www.analysisgroup.com/uploadedfiles/content/insights/
publishing/2009_june iplit blankenship.pdf (last visited Nov. 10, 2016) °

19 Oiness v. Walgreen Co., 88 F.3d 1025 (Fed. Cir. 1996).

20 Shockley v. Arcan, Inc., 248 F.3d 1349, 1363 (Fed. Cir. 2001)
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DL EFro v & - JBEEZ A i F PanduitZ=ZDAMPHIEE . AR HEZG] - (B8
T RERBAGRE EAER] - KL - B350k HAMEREZE AR EE (iR 22
REGEREI TEE ) RERRZIFA] > EARDEA RS R E R - R - 51
BERNERERERZ TENEL, » HMEEIEE 2B &R 97 5%
JRA]E A -
3. HEEHE CEHE

W EREAC BREE Z LIRS TR CHEERETEER > Wit > FEaE
IRAEME T HIR ) Bk o EeEE gL g THEEE (sales volume)
FLUFER " AEE , (profit margin) PLIFHE THEFIIE | - #4ifiS > Salsbury
Lab., Inc. v. Merieux Lab., Inc. (19894 ) 2K » EFFHFIE G0 H it 5 3w E R &
A ER IBEFREEE207,00000 . EAHEA - HEFTEERRZ - R A # & DI EER
(I SHEEE U [ rTRE LA K AY92.50 0 E Hi344 53 » [ Al 5. FERZ 65% »
Bt A AR FE A E207,0007C ©

NArPHEZARE F > vl f#t223Z = David Fox & Sons, Inc. v. King Poultry Co., Inc. ( 1969
) F o ARZFEERFEERNERE  BRERBRENME LS - HHEESRE
B P BB AR A AN At P e LB R S R B b o S NIRRT R
REMEFR RS — B E 0 - S RIBHE - HATRIBE HE - &SI e E g G S 2 8
& o EREZWH S RN MG REEMREE T - BB S EA TSR YA
SIS 2 B 3 - NI SRBEHIE W S R EREE 2 S BT A RITE R N -
O LMEEEA B ER

ATECFTER BB 2L " #H] , (profit) EIELL HFEEE - (AR B & S T
By o EHRE AT ER > ZERIERE D LY RER S ERURREET RS
REFEME L " REEE ) (investment value) B " HZE(H(E |, (business value) 2 (H
{E18% (lost value) {ER#E NEIFHE ZGHEREYE -

21 Douglas G. Smith, Application of Patent Law Damages Analysis to Trade Secret Misappropriation Claims:
Apportionment, Alternatives, and Other Common Limitations on Damages, 25 Seattle University Law Review,
821, 835(2002).

22 f5lde o T AT 3 Ak | (The before and after method) ~ T #8]7% | (The yardstick [ or benchmark )
method ) % 75 ik o 3 4ns3 35 % Shawn D. Fox , Calculating Damages in Misappropriation of Trade Secrets
Matters, Willamette's Spring Insights' journal, 18-20 (2016)

23 Gordon V. Smith & Russell L. Parr, Intellectual Property: Valuation, Exploitation, and Infringement Damages,
749 (2005).

24 Salsbury Lab., Inc. v. Merieux Lab., Inc., 735 F. Supp. 1555, 1573 (M.D. Ga. 1989).

25 %4-David Fox & Sons, Inc. v. King Poultry Co., Inc., 24 N.Y.2d 896 (1969).
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DR E &R E WS EEF RS ERBANG EEEEG RN - HEhir
HRFEEWE  HEMEECDWIEAH#ED (essentially has been destroyed ) - [fij H. /KR
EtETL .2 5 (EE (established market value) - FZME R EHEEBRRAIERIFESZ
BE - MR EEWEITE AFTE BRI - 0 n] DR ErER S
S - 7FUniversity Computing Co. v. Lykes-Youngstown Corp. ( 19744F ) % » BEFIEES
W EERERERR - — & E - DA FEEEAIEEWEEE (HREA) FRit
IR EBREL R — B R Pk - REFAIGTE = - WL (#EED BB FA TR
G A RSB SRR A B TR - BRI R A E A
TEBEEMEUGE - DU & ORI I & 2% - B DI (% 7 - ;9
H AR EEAR - CEMAEERS - EE G ERIBAEERER (make the
plaintiff whole ) = ISR &I LABE & SRR - HEF2R B TRHHEREAG R » Ei
RULHAM TR ARG AR - RS EBRIBR A RE/ NN E M EH R &S5 K EEE
K o DB ERNE S\ T EZEEE (business value) FYEEERL - FILERZ - B
FEESKGE FIRERL AP LG T T - (EHRAREY » HEREEENETZ
R - KL BRSNS o DU IR EE BB EE R 5 -

{FPrecision Plating & Metal Finishing, Inc. v. Martin-Merietta Corp. (19704 ) ZKH »
B ER SGE AR A B IR S R E RN R E EEKG EE IR AL - fEZEt
R EHEE —(ERESIE M S B LR L - 35 DARS S S R TE /7 - IR EE
FHSE B F R TS MR DL » BRI R - BT ERWENEERE - /LR
TR ARE B {FEN > REEEEHIEE AT 2D -

et > #EBasic Chems., Inc. v. Benson (19774) 2 JIiERE LR » IREFMHEZAHE
RER L2 F RSB ENEE - fE (REQFZATERED) BT Al — R A
A BRSBTS o M R 60 IR & 008 SRR BTSRRI E AL 0 T8 7 80N
BE LU ELEEFESE AR R - ER2SHEESEENRERL S - O - BETR
ZHISHEREEF] R EZEENEE MR EERIEL S £ -

T~ PURFE AN AN ERA R E R EE AR

IRIGHE— & E AR 3R ()IE - B EMERTE ARIDUR T EFHER | 41 - FFEEK

LURE NS T NESH]  (unjust enrichment ) (EREERESEE - (H2 » LA

26 %Terence P. Ross, Intellectual Property Law: Damages and Remedies § 5.03 [1], 5-10 (April 28, 2016) »
27 University Computing Co. v. Lykes-Youngstown Corp., 504 F.2d 518, 535, 537-39 (5" Cir. 1974).

28 Precision Plating & Metal Finishing, Inc. v. Martin-Merietta Corp. 435 F.2d 1262, 1263-64 (5" Cir. 1970).
29 Basic Chems., Inc. v. Benson, 251 N.W.2d 220, 226 (Iowa 1977).
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PRCETE TEFIEL ) RORHE A Z TR - NE S IEFBEM S DUFHFES K
SR A University Computing Co. v. Lykes-Youngstown Corp. (19744F ) KRR B R B
BB R BrEEFRECEE S  WNERESEANEL - TSR
FESAERTSZ "k (benefits) ~ J&F] (profits) - T {#% | (advantages) *
PRIt - EFEZRER - B2 HEAMEEHERIBA S BN ERIEA T REEE RS
%2 {8fH (the value of the trade secret)  JEERFIEE N N EFFIE R EIRHE -
O LMEENER RN ESH]

FEANESNZE EEARBETE (A HERMEEL) 2 " EH

(profit) - FHFA THEFHEL | B T NESF] NeEEEE - Fit - HLIEEA e

KB O A et F S EFEAE - JRE » BF N ZF—IHH BT 5 aE[ERE 2K
ATEMEAZ TEREK  BEENZ TEA ? BEEERE > NERREHZE
Bl > M EWEERERE - TLURGERC T BHEL ) R - el DR E
FHHEC TEFHEL 2T FEREEEAZEE L TER] ) P - MRER AR
EFREREIAClark v. Bunker (19724F) ZEAFR M - NEFEESRETRERE AL - RS
HaEEREEANE TER] .

RSN IEE R AR - 1t TR, B THREF] S (net profits) * o JREN > TEF]

(gross profits) B¢ "W A, (revenue) HIFRECATR B - MEE - &HEIIAE

B EM B EWEECEHEMS S THERA | KHE - HEEREEE - HHiE
REAE LIS BCIH B 2 A MRS (convoyed sales) Z$HEMAIERFHENE G ZHE
WA > R ks B EREE B (T 28> -

TEE— PRt - EEIREE T b W28 AT DUVE R AR
AR ? BEFHAE > HELEEMEEN BRI SR - JRAD > ER TE S
WOA 5 H o AR ES Az T HE B AT (incremental costs) » JRE[ > HIFRIEA HY4:
& i A4S (decreased production costs) o [f3@ LA Fig 2N EEH (overhead
cost) JEAFEHIBRAYEIEY -

30 4-University Computing Co. v. Lykes-Youngstown Corp., 504 F.2d 518, 536 (5" Cir. 1974) -

31 Marc J. Zwillinger & Christian S. Genetski, Calculating Loss Under the Economic Espionage Act of 1996, 9
Geo. Mason L. Rev., 323, 331 (2000).

32 Fox, supra note 22, at 20.

33 Ross, supra note 26, § 5.03[2], at 5-12.

34 Clark v. Bunker, 453 F.2d 1006, 1012 (9" Cir.1972)

35 44w » Jet Spray Cooler, Inc. v. Crampton, 385 N.E.2d, 1349,1358-1359 (Mass. 1979).

36 %-Adolph Gottscho, Inc. v. American Marking Corp., 139 A.2d 281, 284-285 (1958) -

37 B R T da R A 0 de 0 BEHE ~ PTARAR ~ ARG ~ BAR] B S it 0 35 % Ross, supra note 26,
§5.03[2], at 5-14 ; 5-15
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HERIE — & R EFEANE G ZABEITNERR AV E - Bk
W B s R R B P R r AR B 2 A FARE R B G B G T AT E - (RIB SRR i
A B RE BB ERE R AE SRR < R S 1530 KA E S A] - (H PR w] DURE E 1Y /& SR I A
(revenues) - —HJF&ETBEBHIBERAYT > MEFBFLANBEEEEN - HE
B NGRS B RE SRR 2 At T T8 38 - #20I S » fEUSM Corp. v. Marson
Fastener Corp. (19844F) Z=rf » i)l _EERERes | HEFRE BN FEEIRE ZHE
TRIEIRERFBREAREHEE L HETEN R  BERTHNBEIEEAN - HE
R A L B A R HIR AT ROA - DURER R IR B FR 3 2 84> - X > {EDavid
Fox & Sons, Inc. v. King Poultry Co. (19694 ) K » #h 5B 58I R &N n] g S B
WEMEIHE - RREEHERERCIIC ARG - HORAEREr - EEEE
BULRRREEY -

ik o MEEENE > DIHERMEE M ENEREERESRE - FEA L
Z PRI - HEEJ?I% EBE LA E I 0 R B LR e M E AR N
Rye SR EE B Al eE BB O A I L H B HAE R IR A (20 = 1788 ~ HM S E

ZEH -~ RIS ) FEBC A -
O LMEEFE ANTEIE A E RN E1SH]

RG> RS MEEIEREANZEZE LER  AfalgHEET RIS
Z Kz (benefit) B(fE24 (advantage) - BIRREFTRAGEIZ ES, » FHkbt
PRA T EbER T RE | (standard of comparison method ) o [LE[l > —FTHIE » TEBEFR
FREWENE —E AR T EEZRA - S—HHE » DLHMGE QZEHHZR
FREEWE) PUSMHFEFSRAEE ZRA - EBRANZHI 2 EE ATEiE EI’JBZ
Ao HREFANEZRNESMY - fE =R S LSRR ER A SR
Tk o BN E » MREFAERRIEIEE - % LRUSH " EZ %“’%ﬂﬁﬂ?ﬁ
] » B T2 R (research and development costs) - B FfjiAdr 2 A o [REAT DL
"EIERCA  (costs savings ) fyiEFEHEERH o

38 A ¥R > RAFKSE F AL M (mathematical certainty ) » 32 &394yt 5 Jk# (reasonable
basis) Bp ¥ » %C&F Packing Co., Inc. v. IBP, Inc., 224 F.3d 1296, 1304 (Fed. Cir. 2000) °

39 USM Corp. v. Marson Fastener Corp., 392 Mass. 334 (Mass. App. Ct. 1984).

40 David Fox & Sons, Inc. v. King Poultry Co., Inc. , 23 N.Y.2d 914 (1969)

41 %International Industries, Inc. v. Warren Petroleum Corp., 248 F.2d 696, 699 (3" Cir. 1957), cert, dismissed 355
U.S. 943 (1958)
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A T B AR AR 75 BB W E A N R E WAt E L
ZiF - #F£Salsbury Lab., Inc. v. Merieux Lab., Inc.Z (19904F ) - BFFSEE113KGHE iR
Bederr - RS TS AR B I M el - A1 ER S A3 E (E # B A ISE - A 2 R
EIESTRHRERE - DSR2 - ISR WS S i o i
% > EBEAIR 1008 ETTHYIEE -S4 - HETE R RIR G R R TIEE 10,000/ N
WHEEEME - B/ NP F K RLIH S 5 8 R IGHRZIEE S - B EEA
AR > AIEAIILIE RS - AR ST S N ES A -
=~ DA HERER B Rt B I B R AT

H— & EREELIRG)ERE - & M EREHEZEACEETR (LS
HIBEM|<E: (reasonable royalty ) {ERIBFIGEZEEITE - Mi—&FEMEENREY) 1979
FRER - AR ERUGEEN S E R EE RN ERFRENESE - 55
19854E-3% KB IEIF A #l AL TERLE -

" EHEENE ) B ERFEEWNE L B REEE LG E T LSRR
AR o MEARETEREN S HAE R EIZ B2 o (EAH SRR AR 2R BN E AR
TR ERER ARG R - AR ESE B E SR SE AT HiEET
FREHERE - AP A RIREF R UL AN S E R EEME - Kt F2EERR
fEffi—& M ERENE EE TR 1 a2 — e Hih F U EE B E W s e
NZIBE BB TTERAY ,  (default) IBFMEHEFTHTHES -

"THER , EfE T AERELERR T L 0 REAT T SEMES e ) EREARRE
AN EFRRBEEFE NN EBHEE TR M » BRFHE SKEEBE A University
Computing Co. v. Lykes-Youngstown Corp. ( 19744F ) Z¥IIETEREHRH  KEFREEE T
BOEBEHE € E (LR RER A - DLEETT I REI s R TR e - H i i R T H
HHFERCRI S EER] - Kt - S AR E CER S-S - MG EE R
RIS KL (B HaRE R e e T B A ARS8 BEENY -

el b SEENSARIEE (BEEMEREAN) (—EEREEPR > Hl
0 MREENEEFTANLBUS IR - &R EIE Al S 23N
A GRS R - S — T ENE - GEEN SRS EWEET AN
B IS E(E 2 #H 5t (the component of economic value) - K[t » fLFE—FEF =

42 Salsbury Labs, Inc. v. Merieux Labs, Inc., 908 F.2d 706, 714 (11" Cir. 1990).
43 4-Ross, supra note 26, § 5.03[3], at 5-16; 5-17 -
44 University Computing Co. v. Lykes-Youngstown Corp., 504 F.2d 518,537(5th Cir. 1974).
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IR E SRS - IERBGEEAN SR GIEERES EAFE  SERES T8 %0
R Y R Te I I E IS ERRE -

HE—FE  BEANGEREGESRARERESHES > 60 FU2 6 e EmE L
RACHEMHES  SEMHEEWNEEECFHES - HFEEERNZTE S
AR EHEN SR EREA BTG EREE - Rl - fEEXEEFE LE
HWEE - EEFMFEEFRMET  EhoRE GEEENEN % LRRE TS H G5
PRI BT - MRELRTE R E R - AR LIRS BT 2 R & LE R

(established rate of royalty ) ° 252 H CUE L HEFE IR A E /2% » AlERA

HE -

B 5 B FEL 8 53K _E 3R iERE A University Computing Co. v. Lykes-Youngstown Corp.

(19744 ) FEEH W KBTS EIE R FRER - $£5[Georgia-Pacific Corp., v.

United States Plywood Corp. (197147 ) ZE ikl i Bl @ HHEE 2 A B it
BhHEESRSERNZR - mEsRE RN EEERECGHEN ST BEEZSELTH
F CEASNATHR ST b dvg (BENREEREUER > ARRERE
FHHHRF B L)~ WHERERTIE S & BB AT RE S N < 80 ~ BRI
HIFR SRR LEE - B RS - SRS RS E SRR E RN - i
L E M ER B EEE - MRERE - s E P HAM R DI B T R A A
= N - R EEEFEWELDINERTT 2 EF]1E (the ready availability of alternative
processes ) - K| » B EE S b F ik B fife S Bk 0 & ok e B 25 B P B RE Y IR 3%
BIFE B RCA ~ Wi BB E 5SS AT G 2 (1] & 2 G EEAER E LE=R (reasonable
royalty rate ) “¢ o

(& B8 5K ERRE e 2% A ERERF IR E S S e S Ay 15(H
R EMRE 2ERYIHT - 27 —LE/10 - (FE AR E VTR R 2
ZY o FENGHEEFSHEZRE > AilamEiat - HRD LB SRS RN
fekE e - KL - FRBEBE A S EME - AE LARIR - PRIFREIHGTE et - G B
FERSFEFUHR® -

45 Glenn Perdue, The Broad Spectrum of Trade Secret Damages, Am. Bar Assoc. (April 18, 2012), available at
http://apps.americanbar.org/litigation/committees/intellectual/articles/spring2012-0412-broad-spectrum-trade-
secret-damages.html (last visited Nov. 10, 2016).

46 University Computing Co. v. Lykes-Youngstown Corp., 504 F.2d 518, 539 (5" Cir. 1974).

47 Smith, supra note 21, at 821, 827.

48 %-Ross, supra note 26, § 5.03[3], at 5-19 -
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Bt~ SSEIBCRE e S AL IR Z =

o3 (1 AME S AR RE AL B /8 ML IR FE SR B ARSI B BB R & % > 2]
HIE 19964 R E [ 2% (the Economic Espionage Act » # 3 ffifi BEEA ) “#i%E - fifd
BAREEWAIOTEZ Fo4 » RIRFHENZHE « LR THHERALZ -

— ~ EPEEERE T OHERLE
() A [ ER TR B e SR 3R R AT

EEREMFEFRCREILTE  E—REBEBAEMRISH R 1831%H (18
U.S.C.§1831) “F#Es " #ERLIHETE | (economic espionage) ° AJE(RTE » B lE(H
SN ~ HBIHERE ECNE] B S H] - BERARI AT R & U AN ~ PSR U A
19F] > MR R ATH(D K EG)FFTHE Z EEUE B ST R « H 0k » SEEBF
FEL18#RER 183216 (18 U.S.C. 8 1832) Al E L " ISHUES I EIE ) (theft of trade
secrets) *° o ARFE(RIE - BEMEF % (58 A AR SRt B FA AN PR sl BB & 5 7 sl AR 75 o2
BN E B EGE EME A AN 8 = N B8 5 BE B B & T R
TR EIEATE A MHERARTE(DFE S FATHEE Z SIS ST R -

49 RiFxB A H R L B R 184 (Title 18, United States Code ) # 183144 £ 55 18394% o Bl 5448 il 40 2
M BN AL F RS (BERBEAARNY M AMA)  GBRRTEMER
20072 F > ApR k] 49-56 &

50 Bi#~18 U.S.C. § 1831 - mA Ttk T #18314% , kT »

5118 U.S.C. § 1831(a)/z X &“(a)Whoever, intending or knowing that the offense will benefit any foreign
government, foreign instrumentality, or foreign agent, knowingly— (1) steals, or without authorization
appropriates, takes, carries away, or conceals, or by fraud, artifice, or deception obtains a trade secret; (2)
without authorization copies, duplicates, sketches, draws, photographs, downloads, uploads, alters, destroys,
photocopies, replicates, transmits, delivers, sends, mails, communicates, or conveys a trade secret; (3) receives,
buys, or possesses a trade secret, knowing the same to have been stolen or appropriated, obtained, or converted
without authorization; (4) attempts to commit any offense described in any of paragraphs (1) through (3); or (5)
conspires with one or more other persons to commit any offense described in any of paragraphs (1) through (3),
and one or more of such persons do any act to effect the object of the conspiracy,...”

52 BiZ~18 US.C. § 1832 mA Fashd T 4 18324% , kT »

53 B#r “theft of trade secrets” —3 » B dF L T HES EBE | (2 HAREAALITL AN
BABE 0 R EA R AR X BT R BRIV B BEY > AW THE ) —FRRAE
B2 AT > Wb AR TRBEERE | —HE -

5418 U.S.C. § 1832(a)/z X & (a) Whoever, with intent to convert a trade secret, that is related to a product or
service used in or intended for use in interstate or foreign commerce, to the economic benefit of anyone other
than the owner thereof, and intending or knowing that the offense will, injure any owner of that trade secret,
knowingly— (1) steals, or without authorization appropriates, takes, carries away, or conceals, or by fraud,
artifice, or deception obtains such information; (2) without authorization copies, duplicates, sketches, draws,
photographs, downloads, uploads, alters, destroys, photocopies, replicates, transmits, delivers, sends, mails,
communicates, or conveys such information; (3) receives, buys, or possesses such information, knowing the
same to have been stolen or appropriated, obtained, or converted without authorization; (4) attempts to commit
any offense described in paragraphs (1) through (3); or (5) conspires with one or more other persons to commit
any offense described in paragraphs (1) through (3), and one or more of such persons do any act to effect the
object of the conspiracy,...”
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F LA BRI - MEDE TR FENEB R E R EBUER] » W3R EE R
TERTEEE - 5% R TR BB BE SN BN ~ s B NS AR E < 1=
FT R - BAVEEME IR AW RAIMNEBUN & — e € B VS M ET R
HEABEESMNEEEH R AR T EEWEIAE ADINZ A 5 BRI HHSE
i+ (BRI R A AR - AT+ United States v. Aleynikoy
(20124F)— %5 A SR (R BRI EDEZ2 (1) 2 [IRE® - 20124R 12 H28EEMEH % T " AR
V& SERNEE | (Theft of Trade Secrets Clarification Act of 2012 ) » AyEHE KT {fEES
FEME HE - R R EARE - R EEENE AR T RN SR T
MERBCRIERE 7 Fr S sl EA R NER BB PR Sy iim s L, ( “related to or included in
a product that is produced for or placed in interstate or foreign commerce” ) - {EIFk "l
FARR BT E M BR BB FR R 5 2 e B R 56 B o ( “related to a product or service
used in or intended for use in interstate or foreign commerce” ) - [HREEHILE "/
By Cclarify ) EZEMEEIE - E% » RIEFTIRCEFEWE - ISR EE G R
B MV TR RS B IR A BB R - HOR o RIRFTIR & EWE - NIRIRE
REAEEE FOEEARES - RKEHEM A (intended for use) fAZE mmEIRES IRAI &L
BN ©
& HETHE

1996 A 4% % [ B vh A W)L iR IRF - B A B 58 183 1R i R ER 3R AL E o 2 T8 T
RS0 ETT DL N2 8 - BB - BHFRNSHFDUTN 2B BIEM ¢ % N s H Mt ik e

(organization ) HI[AJJEE1,0008 3TN &l - B R ST IEE B - R AR
EHE TSR 2 S0E AT E R — M EFBUIR2S B ETT 2265 - R > EAEERE

55 BAN AR 5B 4 Nk 2 3P 0 3 %-Charles Doyle, Stealing Trade Secrets and Economic Espionage: An Overview of
18 U.S.C. 1831 and 1832, CRS Report R42681, available at http://digital.library.unt.edu/ark:/67531/metadc812258/
(last visited Nov. 10, 2016).

56 AR F k4 Aleynikov/R AR % Ak N 5] & B AGAR K TAZEF > S BAS T 78 IAD 45 P9 50 s A R 8 3 5 Ll
TG BRI G & 4 (high-frequency trading) o ZRpMEMATZ LB » L A SHAR X% » £ E
1% K #9500,00047 89 )2 46 5 ZALBI3E N XAV IR S o B4R R IR > Ho iR m B A2 R LB HGI8 4 &bk o H b
B F| 4 R T B B KA ERL - R L T AR REFRATHARS Z A
ZNE] o B B I FR AR TR AR AT B i L R 183245 2 I 0 S R ot B3R 0 MR SR 23 B SR
RIR R ERRRET o A SRR E AR TH AR O SNTEE DN > Wk E RS T IR E
PRE G RO AR R B RE G Rid | c 3305 0 b NG L ETRE RIS HEERS F
o Mk BRI AE THENBEXREEE Sk, bRk T A MNBREEE S fam, > 4
L8 PB4 A (internal use) @ Kb 0 R FRIFIRAT L 2 A 58 Ak » 3 % United States v. Aleynikov,
676 F.3d 71, 80-2 (2d Cir. 2012) -

57 %James H. A. Pooley, Mark A. Lemley & Peter J. Toren, Understanding the Economic Espionage Act of 1996,
5 Texas Intellectual Property Law Journal, 177, 201 (1997) -
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TRCISHEM - RREAHEREFRAEE EHE R DA FE 2 BRI 7 R B RHEGE D 2 2
2 [Nt 0 EEISUR2013F 1 HIER T " ANEIROE R ET iR (Foreign and
Economic Espionage Penalty Enhancement Act of 2012 ) HYEE[RFIETHRRE » BHE I ILE
183 1f56.2 Eil <M » Hh o i = AT R SO B L TeHR T i = I B SO0 B 26 7T » TR iE A
i EC M RH A RS B LA SR ET - B R e i s m] R 1,000 35 7T > (HEG N5 — (3
IH o JRED R DAMERE S SRR B R R A B A RS P B E(EH 36 - T EER
8 > BB ET AT e M B o DA At B AR 8 SRR I A AR R © 2
tepE T EE ) WS FECRIEIT#E A (research and development cost) B (E() HEEMK
A (replacement cost) » K|t » B5183 1fEeiEnE @ Bl - BR1,000853£ 70,2 5h » FEA]
DURBEERAEL (30) BB RAZ 3  ARRIL R WIRE T &R Bl i 4 S bl
{EFHE RS -

MBS > ARRKM TIDEBCRE NS © 55 SNBSS N E
3Rt FE s R BB RN B S hRrBE - BiFS ST YE I o B A 18 SE 18 & M e e o5 725 e {2 oy
PR E EWETR DU T JRETH E EHEREGEE - 1t TEER, » 165
EIEFMEBECR - DS EARRILEERY - FEERFSEHMER N 2 M6 B BORREE &
IR TEC B E M » R IVEUIR T RS s B E RS - FR 2 AU TERS® -

ERE 183 2MRIE HUE S SE L M E I IRV [ ERIE - F R R RN R AN
JF BRI SR R A SERN A - YR RS IR AN U & B B R U IR T R
BREETES o 19964 T ARFEHE A AR 10 LU NEIATER] » SRtk el R i
B I EHE A B At R AR B 55 1832 (5 K U SRV I » IR S00 8 35 TC DL o 81t

TERL R - HEARSE 183215 (a) HIR B I E Sl B - 7EfieiE L2 18 U.S.C.
§3571(b)IHB)FBAN — M EFE25ERITTLL N Z ST 2 BE - METLE IR HHAC Sk A
R EETREERTESER 18 U.S.C. 8§ 3571(d)EA BT & 2 AR ES - 1R#218

58 18 U.S.C. § 1831(b)*a/)z X : “ (b)Any organization that commits any offense described in subsection (a)
shall be fined not more than the greater of $10,000,000 or 3 times the value of the stolen trade secret to the
organization, including expenses for research and design and other costs of reproducing the trade secret that the
organization has thereby avoided. ”

59 AT AR E ERAZ R FATXEE =~ (=) 1 (=) 29 -

60 Robin L. Kuntz, How Not to Catch a Thief: Why the Economic Espionage Act Fails to Protect American Trade
Secrets, 28 Berkeley Technology Law Journal, 901,923 (2013).

61 120 > BFRFH K B G A£2013 43T LA B HER] §2B1.1 (0)2A(I13) K MIAAT L AR T8 £ 55 ik R
iR E LRSS ) K TRINEBUT ~ MBS SN BRIZASER] o Tk R T BRI e
ERE -

62 Thierry Olivier Desmet, The Economic Espionage Act of 1996: Are We Finally taking Corporate Spies
Seriously? , 22 Houston Journal of International Law, 93, 109 (1999).

63 Pooley, Lemley & Toren, supra note 57, at 177, 201.
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U.S.C. §3571(d)H - HBHANFIUFEZ S BT LUERERL IR ESle i mad (fIa -
— i flE N E SR AT RR Y25 83800 ) BiE - HAEGERTIS Z AR (gross gain) BT
iR iR (gross loss) ZRIfE™ o 7RAN > EILIEATS SLATE BABA M AE E Bl i
[k SUSIREETIVC: = = ADNTIEE 3=17i=F i o) e = T o S

MR AT 55 18325 IS U EME TR ZNET » TR(ELAER 3 R - (ERINE A AM
FHARES > BRIFETE AN » TR IER - INAEINS —(EEE - /KRB B RS
FEWEH A NMEEC3RE  IEEER B ARG &M - DU At
Ry BT AR B SERR A T AR 2B Z BAS » ANRTRATR S 183 1R FEHH  #E » HEE T (E1E |
e o FECRTEIZE AR (B) EERA - AL - F1832(REERESTBIM - FR5005E
FICZAN B[ DUBIHE AL (B0) HEERAZ 3G -
T~ SRR R R
() EEBALEYER § 2B1.1

HITSCRIT /T o ARV BT B AR E i = A BRAE THIEE 21 < 1] » (HE R b RIS 0
HEEEMNERFEE - — RS > EBFHEFERROLR - EBhEE G KBS BB
EF#EH] (U.S. Sentencing Guidelines » DL FPIU.S.S.G.37% ) HGHETTRIH % -
N BRAT 183 GRS % IR SR BEE 1832(5 i IE SR A IR < & » HEHE R e B F &
IR ZE2EEBAEE 1115 (U.S.S.G. § 2B1.1) “HEIREFREALEHEILIE (basic economic
offenses ) Z EFIFIE - B ILIEALSOIRETE © 8815 - 2.5 - W2y - RIBES
FeF R (R BTt 2 JUSR o AN AR HAth B B U IR 8 58 FH k0 & 1 YE R 5 2 = BEfT 26
5.3k (U.S.S.G.§2B5.3) FJE o E AR ANBCH MR S 2T B BT - P 5558 R e F &
TIHMERIZE8 ZCEEE2. 11 (U.S.S.G. §8C1.1) #JE -

64 18 US.C. § 3571(d)*a/7 X - “ Alternative Fine Based on Gain or Loss.—If any person derives pecuniary gain
from the offense, or if the offense results in pecuniary loss to a person other than the defendant, the defendant
may be fined not more than the greater of twice the gross gain or twice the gross loss, unless imposition of a fine
under this subsection would unduly complicate or prolong the sentencing process. ”

651984 2B B - " /M e ¥k | (Sentencing Reform Act) 7 2 B B ) iE3 PR L M £ B &

(The Sentencing Commission) - %43 % B @ 3T #H W R IR F A # R h 2 M Q] o 1987 3 |
REGSTE AR AL - LAMRILIE B FA2E (the scale of the severity of the crime) 7 € % 40 3E 5%
4 (offense level ) » 4 &40 38 A2 70 5 fe4k 25 % (criminal history score) 7 X A2 2 FH KL -
WA E AR ILE BB RS HEET RN BETHEE LA ERSFHEM - HF 504
40 BRI E B A A R AR TR 0 AR 0 B UkRE 0 20075F 0 S5 1324 B 5 B e o kT
SR m AR B SRR JEE 0 (FEPRAER) H278 0 A ikET 0 20004117 - 26-30 R ©

66 #U.S.S.G. §2B1.1 » A FatsmAMEFR M 8] §2Bl.1 & o

672015 U.S. Sentencing Guidelines Manual Chapter 2, Part B Basic Economic Offenses, available at http://www.
ussc.gov/sites/default/files/pdf/guidelines-manual/2015/2B1.1.pdf (last visited Nov. 10, 2016).
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FHEERT A - B M IR SR E 7 B A R Y EE AL SE &N P E] -
1B B R R B MBI TR B 1 S ISR B B 2k B 58 A& S 38 - JRBI - BEARE SR
BN EEMEE . FEERNEEMZE (stolen property) » [T EREMHE

(infringement) - EHUY EBUSHEF R EE & RIE - WHOE AMEAMENRE
MEBEMIRE © N XK RIS A & RS B EBRROAR » wEARE
EFHEZER - Kk - BRI B2 - B EE R R Al Ry & R B ERUE T8
TR B QB EHIVER - AN 258 FH — i S S 3R ot FH A S R VE A

AR T MER § 2B1.1(a)HME - AR S ATl SR WY B Rk & P HE A
§2BL1A - [Tl SE FREik B RS20 80204E DL 7 » fEEHFEHESR (sentencing
table) ZFEAIITEE R (base offense level ) ZEE7TH - HERAIREE65E - MIERHT
B~ — () ZERBAAIH - RIS R R M A B0 56 183 LERa A TR IR i E T
RBISTELUN B IHGEM © BRI 1832 K IVE M Te 2 A W R 104 - (At » #&
VR RN TR LS VS SRR A TR S TV HE U R i FE A SRS R BE 6550 -

TEWEE AU TR R - BAE— DT EFH% (adjustments ) © BiFSE 1| #E
A1 8 2BI.1 (b)E(DFHRE R EILSEENR (specific offense characteristics ) {RLATEHA
# (the amount of loss) {FRyEIFIEESHEH - BARSHTA > BN EHEFH (increase
in level) 5 - EEFEFEWEINLIRITE M IBLEE (the amount of loss ) i
426,500 TR » HIBAIGIE HOFEATEH L LT » R ATHRIA2EFMH (level) -
%0 DI HN30MH S5k (5184 #E%E%550,000,000E 0L F) 8 X > BhFESEFIHEH]
§2B1.1 (b)IHDFHFUE » W RIEREEWEIUSE » TRAH T EENEEXNEEE
FEGESN ) B " BESNBEIBUR ~ ANBIEE R BN B (B AR, TR, B T AR #
4 AIERA BB 655 B RE E AR 2 (8 a4l il - AREARZ (attempt ) Btk
ix (conspiracy) - & HYERIZE2ZXENE 1 1HFGE A § 2B1.1() HATHE & SR 655l A
B b BN RE3ETER o M —42 > DLEFTR(EERNUSRR B L f2E (the scale of the
severity of the crime ) ZHERE » T BHIESEEESILIE A ZIUIERC#E (criminal history of
the offender) -

68 Bt 5 0 AREREBFERMBENFEHE T BB BREHFRLERAR TN EREEBRE P ER
B 2400, £ AHS R AL BB S ERFEITERZIBR o R AR AR LA £k > £5 5451
SEATF Z A BAET o Ao RE BRI FRM B 32 h 094618 7 R ARIEIEFR B A B ST AR 4 X R E 486
FIIHI8MA S 48 » detr)14 5] A Elizabeth A. Howard & Robert L. Uriarte, Money Is Time: A Note on Valuation
and Sentencing in Criminal Trade Secrets Cases, Trade Secret Watch, February 1, 2016, available at http://blogs.
orrick.com/trade-secrets-watch/2016/02/01/money-is-time-a-note-on-valuation-and-sentencing-in-criminal-
trade-secrets-cases/(last visited Nov. 10, 2016) °
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O EBIFFIEMER] § 2B1.151

TEEMER L EEEMNEZEGHHBFEMNMERFTE 2518 (commentary) -
e HENRAZ BESRE o KIBFFREFUEH %] (application notes ) & JH|#E Al
§2B1.1 (b)IE(FK "#HK& , (loss) HEEZER - "L ) (745 " HIZHEKL , (actual
loss) ¢ " FEHAIRZL | (intended loss) f 2 R EHY - X T HIRIAL | 25
AR BILIEAER Z &8 FEF - XS HAN S [IBF (reasonably
foreseeable pecuniary harm ) 245 > EIEH ST - SHEEREZ O GHTE R
BRI REFIUIEATEC ISR - THIHIBRIE » TR NEEERIUIRER &8 HiEE
BIERE N REEHE N rEE Rz BA (Pl - RN AT E SR TR E R R E
B ARBEAEA Y2 EE) 7 - Ma$E L18%E (pecuniary harm) 215 > HEE B L
) BRI EERTEAY? o RO A AR > PSR EMRIE 152 B b
AIEEAFIRZE - MEmPR AU G BB 7 BN TR B e A BT E BERE » b
FUBEEHFEEES (reasonable estimate ) E[IA]7® o RpRIEEE 2 - S EMHER
LTRSS < SR (gain) {ER "R ) BHEZBRAXAGERAIEL » HAE
e R R > AR

o SEAAEBCOHE—SHE - DUT R 2 77 (methods of calculating
loss) © ()HOEEIS - WREEREM E 2 A ATEEE (fair market value) » QRN
TS EERERERANRUGHERE - #EEMIUSZMEMREECEERA - (i)
TERLEERN (proprietary information ) HITE (A @ EFHEME) » HEZENAIA -
B EHRILSE T R RUEE - GiDBE 2B EZE M - (v)AIREEHEFE AR A
FeLUF ANPGRS - (VRIEIERAD TR i EEE SR M AT EE - (vi)HMIESE
— MR - A0 JETRAEE S RRE AR © AR CIE BT A IR AEE -

DL FRARFHSILTE R E Z H L2 st i 2 AR U SR 2 M2 R E » HAo#E
JHHIBO)() iz " HERL , (copied) - DURBARFAA ERHZ I ZHHI3(C)(ii) 220094
EIEREFTIIA « RIFEGEFAZEZIBOOMA " #ER , —FrHAESH S EENHE
TP E ANFrieE - (BRI E 08 S e S BB m E R - IR - Ehr]

69 USSG §2B 1.1, comment. (n.3).

70 USSG § 2B 1.1, comment. (n.3(A)(i)).
71 USSG §2B 1.1, comment. (n.3(A)(ii)).
72 USSG §2B 1.1, comment. (n.3(A)(iii)).
73 %USSG § 2B 1.1, comment. (n.3(C)) °
74 %USSG § 2B 1.1, comment. (n.3(B)) °
75 %USSG § 2B 1.1, comment. (n.3(C)) -
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DA e & e A TS EE R AR « 1B HHI3(C) (i) 2 i 2 Ry 8 M E
FZAAAETERIR A HIR SIS ~ 2 S ELTR 2 E AL -

R W M A B G Rl A A S B M EE S E A SR (1
EWE) ZHEEHERRIHRE  EEEEWEEST  EEHEEE T T
{E - WEFEZHERB LALLM RERRIER - (DS E S LHmIUE EWEREE
WEANMARTEWETE A ERL - QWS R ERWE - HEAREH  (3)
BRECEETRA T SIS ZEWE 5 (4R TGRS TR EUE 2R 5 (5)BEIUE 30
o WMEEH - HEMSMARELETTR  (O)FEWEZEWNTE - WEHH - ERELESE
EMREH (DS - WM > EadbEsesk - CEHEBE > )FIvE
FEWE - WEEA > ERLELETER > O HUER - S AR RRRE B O E T
R (BRMUE ZERE > WEH A ~ EAELETEA > BURHEFEANHE - DLEERIE
JFEFFFTEE N - AR AT A HH CEE R RER - B RS RS 2B A
RE  BENEREZMETERF R > BEHSORERZNE  2EkE AT
T R BEWEFEAZHERD ~ 850 s InR t R R AL B i as R
BE - ik —EEHERZE > EXEWENZAEEANTSR S » ShEHE S
W EEEEE - HRILERE > RSP IS A FEERE - KBRS 2T
BB EWEFA] - EREEES R > BRSENESE > HERARK - #ERE
T RE I R AR A A7 -

) SE— 5T A
AT EE

PEIE _E TR AT A > SRR FS B HER § 2B 1. 158 FHZES13(C) ()2 HEE RIS - 8
BISCIRIE I e 2 AN Fe T S E B O A DA DS IE 2 AT i - DUEZEME
ST EE (fair market value model ) {ERIBFFIE 714 » Wil " iGitEE
3, (market model) - fERDIEESEAREEZ (R Kt EEES > HES
BHRER > fEEE OB EHREENCHE - SN SEEH EEEWE
TSHEEREE 7% BN IERUIERTEREA . 5% (loss amount) - TANSEHE
EIEFRFAT M R R EWE > RIEERI M2 G E S E IS % > matEH
B2 SRR EETSEE > JRE > JBIRFmERIER &M 53 -

UH[IH

SN

76 %-U.S. Department of Justice, Prosecuting Intellectual Property Crimes, 333-334 (2013) °

77 William P. Campos, Loss Amount in Trade Secret Cases, in: US Department of Justice, Prosecuting Intellectual
Property Crimes, 2016, at 15-16, available at https://www.justice.gov/usao/file/813026/download (last visited
Nov. 10, 2016).
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JEBARIE - (EEFEMEBEEMGT » B EERRKEHWEME - NAlREEAR M
LS - EEMEEEEERE S ETSEE - WAt - AERIEN - HiE s A
B R ek - BIA0 > FARE R E AT ERS o BHAR - BRES R HE T e 1
FIEAREAWEEE CEN - 5 - BREENECBEMEERE - RERSA
BElfE - SRR A RTIGEER T RN - DGR FE R - 5 iE AHREZ
s e i - KA EAMS - HIBAHEENEE — o s — R a s
B o AR TSR E SR TR EE - AEEER - WE AEFEERII S
—ERHY o MHEIRT - RERMEINTE AR AR EREH - KR E EM BRI H
R - B L fEESEEfd > FEIRE R DA IO 58 /& S0 - ERR T 1%L
S A LA AN E B E N NEA BT - 505 > TREBE 0 BRI E
BT ORI - R > ERDRRE B H - HE A S HE E S
BEAMRERREER SR - FE AR EEWNENIGEN - Kt - HHEHER G
AR B B (A AU SR B B AL - 5 DU R Ry e r pe & SIS T~ 2% - 1
e AR Y R AU TR AR -
2. W E A

2009 Z IEIRFEH¥T § 2B 1. LT 0 AGE FHZEHI3(C)(ii) » FTE LAMHE A E R LA &R

(proprietary information ) #¢ZIR ZBRETEARIE - AR SRR & — kb E R T

58 5 - fil40 » United States v. Ameri (20054 ) Z& > #5Ameri gEiEBEIVRET
AT B » TTARISEREIR B R » B2 R —HI T E ST & FI 3R LER 7y P
REAEL)  HAME B o L > REHLE (verifiable) HYTTSEIE » M H M)t
BREFHFETRES > F-REA TS EE R 1008 » MR R 705
FEIC » HELEEARRGTE L - 8K EIREberts M SR E < 1408185%
KA TR 8 B ARy 7088 35 7T e 25 48 292475 85%° - 411 » United States v. Four Pillars
Enterprise Company (20074F) %7 #% t5Four Pillars/\ &) #5125 #2 A\ Avery Dennison/ &)
FEEUEE60IERR ARG BT - fEE MRS L - WiFS st & % 2 R4 Avery Dennison/X 7]
—(L N BEHRE AL T I A 51 R5868,3007T . FE A © 5 ¥ LA AR L3R - Bl
EROGHE FERIEREAIE N RE BB AT A S A TR T B SHEE R AR -

78 Nicola C. Searle, The Economics of Trade Secrets: Evidence from the Economic Espionage Act, 2010, at 205,
available at http://hdl.handle.net/10023/1632 (last visited Nov. 10, 2016).

79 Peter J. Toren, Intellectual Property and Computer Crimes, § 5.03[12], 5-47.

80 United States v. Ameri, 412 F.3d 893, 900 (8" Cir. 2005)

81 United States v. Four Pillars Enterprise Company, 253 F. App’x 502, 512 (6" Cir. 2007).
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— AR SR HE HISE A ZE HI T ARLE - DA S g B B R (e &
HECA | (replacement cost) Bih#E R A~ (research and development cost) B fZIEFEZL
ZETEER ARG AR, (cost model ) o FLEHEHE AR EAIEE » B HEW
HATE AR BT 7E 2R L AT ISR E M < i (KE(E (proxy for the trade
secret’s minimum value ) * o (Kt » & SEIERE E H B8 8 A 2 AT EER - DI
BN RE N < EEOE R AT ZEE - EE BT i A
WrEBE AR BT BB Z RlT 5k o (HATRE R R A Bhal BN 575 « AR
TR AR - AIMEIRACERIRS (documented accounts) - fE{IERETE 0 SCE LR
TEREEIBLIE S W EEE - f/ NI HRE AR ARNE - FElAF Al refr A e
W B AR 8% - LA LA (R R BT R IR 0™ - S LB
EHERIN S - WEETE BT Re AR E WS E AT EENEE - KRB
& NI E AR 38 R A & 2 AR B A 2t 2 A W T R B S AT R B E N ©
It > BRARGTEISELS I ATE A\ B C B E E ERE G R AT e R AR -
=~ REHEERE B

EEBEBAMZER L R MR S g — (8 n] L EE R E
B EEMET RAETILIRERR » MZEZILEE  — TEEARHREE
BEMEEE S aEmRE EN S R B w2 s B8 - B PuE
R K R E R AR ERFAMEEENE CEERFERE - JUFE
IR - EFE RS HE BRI INEBUR - SNBIRERE BN (RN 5 B EMEFTE A
CARTEIEEFEE (the degree of economic injury to the trade secret owner ) ; #%i%% R
#o R TTH A RERE TR - R BEWILCIHEE S - mETEIE
JEIREMRE L —EH RSB EMMER] § 2B 1. 138 FH ZHF13(C) (i) AT FiLE o i 8 ploAs
HTEY o PLFE T FB M A AT LIRS A E E N A LS BREEN KNS EE
ETE RN S EENIR T R G A - AT AZ K —EEE - &

82 Mark A. Glick, Lara A. Reyman & Hoffman Richard, Intellectual Property Damages: Guidelines and Analysis,
337 (2003).

83 Campos, supra note 77, at 15-16.

84 Searle, supra note 78, at 204.

85 1d. at 180.

86 U.S. Dep't of Justice, U.S. Attorneys' Manual, 9-59.000 (2004), available at https://www.justice.gov/usam/usam-
9-59000-economic-espionage (last visited Nov. 10, 2016).

87 Christopher S. Merriam, Addressing Sentencing Issues in Trade Secret and Economic Espionage Cases,
available at https://www.justice.gov/usao/eousa/foia_reading room/usab5705.pdf (last visited Nov. 10, 2016).
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BEREEER > AFREAFRRLEGHEEE T FENEMNEHZE AR -
X iR EEIUSIRG (&) AR - B DUR R ERGHE - NESRZEAE
frimdE - FEREMH YL > B mE B =N e S 2 LB 4 A F i 2 a¢
ISR PR & 88 - NEEHERINES S /SRS ZWER RS - B
anE AT R TEEN S o AR B AR GG RS o £ S T AR AU T
SERAIBT AR SRR IR B S E AR -

EHT - {#2 B BRI AR A B R S Fam USRS B E (loss) &
STEGE - W - R SR a5 EE EWE - fEit B E W EREER
b E R R B A A BB = HE R § 2B 1. 158 A ZE 13 (C) (i) T AR 8 2 W 38 ke A 43
FriE o 40 » £ United States v. Sergey AleynikovZ (20124F ) ¥ K = i EEEFIfE % 5T
fifi Aleynikov i Fio A 22 B R AR B AL A B ISR DA AT Y B T » il e SE i1
HIRM S NE R RYIIE - AR R EE TR - B EFEWE - AR A IRE IR
NARFTRERUS - BAEARMHSEE - WEEMEGHERERETE A MG EE - BIfEE
FAEENE - BHEEMAT LTS FES - BA Bl ERE T Ay 2 U -
HAIERIBARRETRE L - 5% > #ERBIVEEW SR BRI RENIEE - SRR
WHL » WA BB EEEE S AREE - X BFmEE TR - BIERERET
NATHEE @ #HEAEERXNBAD A LIERIEEL - & - BFREE FRER
ThFl S HIME RN § 2B 1. 158 FH Z2 AN13(C) (i) AT B 2 (2 i 38 12 202 AR B A2/ 1 /2700 85 B
2,0005 .2 [ - BiFcta = B et Hpr FiRE—MEEMN TR - R IRER % - &
SRRy RN TR -

5 — Bl T 2 AH A (Pl .2 United States v. Samarth Agrawal (20134 ) ZH > B
B AHAZE AR EIRL - #iE Agrawal B2iEBIFEEIRITHTZC 5 8 » #FEiE Y
B ENE IR IE R Y IR - S BB R MmN B A R ETESHER LS
5 EIEER o Agrawal i & IR 20l HOEN B80T H AR | - (R FRHE SE R IE 3R T
AR A E R R F o & Ml G LSRR A A & ST B
FEIRITHTE - Bl DU R Ee st e B < 2 44 Ry Tower Research Capital 2 /3 H]
HRTAPAEKER - ERESIEN - ZAFHIILETUE - TEILERECER AL

88 4% Howard & Uriarte, supra note 68 °

89 United States v. Sergey Aleynikov, 676 F.3d 71 (2d Cir. 2012). R £ % % — B H| th x4 18 W35 52308+ 35k
B e & o 1208 A & B 5 183244078 R S AL 8 T % B0k X MFE Ll ) 1 > W dE R R o ST
TSSO A AR EZ M ZRA -
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FERZN FIER1,000 85 E]4,000 8300 - HE b BRI EE = F A0 H HAE UER]
1,000& 3ETC « fFERFIRRFF > #E PR A SR E R ETEIIEL - BEREE
FE - IR EEREL - A BT ERT00E £20008 18540 - RN
B AR NARAIEEI90E o A% » BRFBEE2GE R Beaf R Al & E b B A grawal
B 15236 A G HATER -

N fEEEIFBE ISR E R 0 BHCE R T 2 (0 A S S HYE HI Fh AR
B WS AT > A United States v. Wilson (19904 ) 22 > BFREE9MGE 2Rk frss
o WIRFRHEEFEARRERY - #is TR SFEEE MRS > BN AREEART
SHIEER o BRI BB R 2R IR B RN AR TS - B5 2HEER TR
G E R EELEA AR - RELDBA R —BAT R DIFIA - B & %
PEEARZEE N T H LR TS EE RN 2R - AN > R E LR
PERL N\ EIRT R B S TR S 0 AR T 050 P TS O T i N 2 3T R B R -

{EHA ELR A B AR 5 Ak R FHE S €M% » 7EUnited States v. Pemberton
(19904F) Zrf > @& —(HEEEFHIE o E SR —D 345084 1 HipF
FFg R G R T AR B R PR A T o LAY SR JR R 0 B EIE LU T S fE R B
TR O HLRE 0 EEIZEE - B SR > ReEHMNEERS  ERE
A8 [ T {22 A RHEE 12007T 5 F% - EFgEITE{CE65,00070 ; &k @ ”HiEEE NG
&2 #5_EREZ (E%118,4007C » JREN > 80%FKIERS - K80% N A #FE - fFIRE
AHTSRIERT - HRZEEREME Y B ORGE FIREbEE T e kb s
118,4007C:2 HeiE™

EEFRERE B R EE G SR AR E B TR 2 I AR A 2 AlgE
DUT#ERA - E%  BRHERERKEGETISLS - A SEE g E R
HR 5 - HR - EEPEEESRHERA - H=  #arERETEE R HEAR—EEE -
— R BRI A TTREN L E R AIER (RS 28 EWEITE AME—— R
A DA 2B ) o 1 n] R BRI R AL BRI ECARTTREmR Bk
BF Y &E (KBEENERE AT S AEES N EE R T HEERA) -

90 %4-United States v. Samarth Agrawal, 726 F.3d 235 (2" Cir. 2013) = ff 4= —42 » K& f1 AleynikovE &t 4 %
FABA > BATARZEAR S R LIS o 12 BB R 56238 B3k IR 2 Aleynikov 47 & 1< Bl 2 3 e 0 B4 7
Aleynikov 5 ik Fe $  E AL 2 € R IRE S > iR R A BIAN20124F 0 18 T ) RO B AR
3% | (Theft of Trade Secrets Clarification Act of 2012) ° Z3TsCE ~ — ~ (—) B RM A EZ N4 -

91 4-United States v. Wilson, 900 F.2d 1350 , 1356 (9" Cir.1990) -

92 4-United States v. Pemberton, 904 F.2d 515-517 (9" Cir. 1990) «

93 4U.S. Department of Justice, supra note 76, at 335-336 °
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Hif it PembertonZ< /2 FLECRF IR 22 - R Fr OZ A SR b E8 leA 3 AmiE (Rt
HIEFREECERERE EEWEBRBEEAR S MAEERT  EREARTS
BIH - AT - REEEWEIUIFCEAESRZIT - MLFEEFEMREZEER
HERTE VARG E B
Y~ REEHEEHR T RE2%

ERTSCSTRAAT A - DURFEFRE L REIER AR ERIGEE # M 5= - DU
REIRAERIE W E A ABET OEE T EREER T - HIf S EFZERNENCERE
F o QLR EMETE T - fi— &R WEEHE L REFEANENEE - BFEA
ZANESRAEES BN S =EEERHE S — R TIAGIER , (income
models) o [LfELUEEERKZHE » DU BRI BT T R et ilE WA EEE
B CRMBTE HEETTE - EREAFHE A ERRE - i HRR AT
ECRRE IR T A -

MAEEFRRIEN] £ - WEF EAEEE SRR S EINE - ARGETEY
FEWEER LR EEEIIMET - Ft > RETEREEREE ST T E
HROERRFFEMETHIIE o 2R - QORTHT - B 1 E8 2 08 2 S DA &= T HE Al
TE N ST EE B R A E R T B USEIRE T -

— B G [ B E EE C IBF R E Can il irpeE V)RR B F IS E 2Rk -
IREN - BRFSEE S35 EE A University Computing Co. v. Lykes-Youngstown Corp. (1974
) EATRBRN - SE T E LA I AR G BB AR R E TR E - 8
FAEBE AR PRI LI R - R BB RIB IR E TR RGBT - WA S EW A TR
BEECHER  DURHSEERAGEHEERE TR EEEE R E R ESE -
MxEHEYRR A REFBFEE BN BEREFC2FERLEHFLHESKGE EFERER
United States v. Olis (20054 ) ZAT&RRC HAE - HRER - LB EHYER
§2BLIRHAR TRk | ZHUE 2 F AR AL EE T 26 B FS  EE JU SR - IRILEZ A i 2 MG 1Y

(skeletal ) - MMERFEFHEFFETE (BRARKCEFHEIOURME ) EXIEREHE
HERE S (backdrop) - —THEEIREEFFENARE N1 ZIHEBRERE » —
Fa R CREE EE S 5 RN - NIt EXEEE RSB RS
FEMEEL - WK RIRE - BAEEBEE  DIAREFEHEE WS R

94 Searle, supra note 78, at 156, 202.
95 4-University Computing Co. v. Lykes-Youngstown Corp., 504 F.2d 518, 5398 (5" Cir. 1974).
96 United States v. Olis, 429 F.3d 540, 546 (5" Cir.2005)
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Al > DI FBERE RBEFHE G - ARSI - FEFIEEEIRT - I5E
BRI > EFF 2R - WS I BRI E B > B > RN H AN RS
5 7 SRR A Z AT BRI R - JEIRF > B AR - JRIRPTE R B ES - K
> HeE NG EiR > RIS M ET R A FRERCE I RR - mHTEE 2
HIRRZEIEE > AIRATRE > FERLGE I 2 EBAFT R ELERE A N RREE -
IRERE S EEE B A G EH R AR AR -

ANfRTEE SR AT S v ) R BB F RS ERT R 2 FERTHEER I AT A0 - AR
EREME NGBS - HiFE AT DS RIS R EAR S 2EEE - K B
EFRHERIGE A 2B MR LT S R ANB R IS (BT BB OR 6 3F » (AR S SR 2
EIEHERFIR - BRI 2 B REE EZIRARTRE T - Wik - AEREH - EEEWE
AR A BH T e oe 2 IREFRF - REERFTARIE (REFAN) ZFrfS (the gain to the
defendant) SEM# &% EEWE AN GEENEE 7L o B E 7 A B 2
MEAIRER T EHRER ) B T GEAHR RIS 8 FRE ) CJER - E
o BRI RS PRI YE A A TR B SR RS A > DA 5 S B RS 2 I (A R 2T
bRk

S— 5 M— AT R > 2RI Bl - EERRERBUS ZFAMTTE -
RAUSEIT R A ATREE R A S B R E E Lo - DIEFNZTESEH
B E N ERIRRAE R AR RFHE TR AT - HEBOIME > — (& 5 EAER S
REERRTR T - & T REER MR T E RN > HERNEE > RREAZT
B (E2EE LEEN—/NED - 50 AIRERTEIE » #id iR s
EWHEEAZGEES  ERERNEEEWEE ABF - EAHLEREER - 8
HRFEERBEDCAE G SEFERAG AR > eSS B ARG E EWE
AN - EEMER G PTREFR (hE N R BIRP E(EE ' -

kAR & FTiRH B i > AR &2 AU Al HEE - (RS IR SR 2
& BN IHF R E TR R G I EER] o R 55 R LIRS & R EL 4R
B ENZEE - TEFSERE A AAMNANEL > @EE e 7
B - MERGTAER S LR 2 BN > (HER LR AR G - 1]

97 %U.S. Department of Justice, supra note 76, at 334 °
98 Campos, supra note 77, at 16.

99 % Toren, supra note 79, § 5.03[12], at 5-47, 5-48.

100 4-Howard & Uriarte, supra note 68 ©

101 Zwillinger & Genetski, supra note 31, at 323, 342-46.
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BERYIRIAE - FEEMIEEL T ELTRATERIREF T - & B S A BB T I E 0
HUIER] (gain) - (HENRA RS RFFAARGIMRENIS &N - #ELGEST rIF M0 S B
MEEtE > #EIEAATRE - (HALE + o W - Rl - eI B G HEN & E L G
B IERE - 0L BEREEEMEAFENHEE > MRFBEEWEBREFREE
FAREIEER EIRFRE MR EE - Nt - KEREE ] ER LK
AR AR RER 3 3

AT E TR - IR B AU TP S BB F R A LU KA T R LURHREF L
B —HERERN - AR ERA RN SREE - BRARA > SEEN G ZHEE
AIBERGH IR - ASGER > IWEERF N NE G EE NERER ZGTHEZ
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In the field of the theft of trade secret offense, the concepts of loss and profit play the
important role as the factors in sentence decision. The methods for loss calculations derived
from the civil compensation law and designed specifically for intellectual property law
contexts are useful to apply in the trade secret offense. Accordingly, this Paper will first
examine different methods for loss and profit calculations and then evaluate the best methods

for loss and profit determinations in criminal trade secret cases.
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