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The Honorable Justice and Mrs. Randy Holland, Director John Pastor of the International Dept. of the State of Delaware’s Office of Management & Budget, Attorney Jeremy Anderson, Representative Eric Chow of the Delaware Representative Office in Taipei, distinguished senior master and colleagues in the legal field, distinguished guests, and the students of the 49th Class of the Judges and Prosecutors Training Institute (JPTI):  Good morning and greetings to you all. On behalf of the “Symposium on Securities Exchange Regulation in U.S. and Taiwan,” I would like to extend a warm welcome to you all for attending and participating in this meaningful Symposium. 
This Symposium came about as a result of Justice Holland’s visit to our Judges and Prosecutors Training Institute (JPTI) last December, a part of the judicial exchange between Delaware and Taiwan.  During our meeting, Justice Holland mentioned that the recent number of major “insider trading” cases in the U.S. and Taiwan involve a host of legal issues, but the most fundamental way to effectively deter these insiders trading from occurring is to establish a flawless system of Corporate Governance in order to effectively promote the notion of Business Ethics.  I concur with Justice Holland’s astute observation.  I subsequently learned that the State of Delaware is famous for its business-friendly corporate legal environment.  The business laws in Delaware General Corporation Law very well developed. Moreover, a relatively unique feature is the existence of the Delaware Court of Chancery that specializes in handling civil and criminal aspects of business disputes. The authoritative and prospective case judgments issued by the Delaware Court of Chancery have become legal precedents that are well regarded for their decisive impact on the corporate laws of other states in the Union.  In terms of litigation procedures, the Delaware Court of Chancery has set up quite a system for adjudication so that cases of business disputes may be examined and adjudicated in a timely manner, which is one reason why more than 50% of the “Fortune 500” companies are incorporated in Delaware.  The Coca-Cola Company is a case in point.  Therefore, concerning this particular discussion topic, I believe that whether in terms of the construction of legal standards or legal system, or the analytical study of judicial judgments, Delaware State offers much exemplary insights to Taiwan.  I therefore proposed to invite Justice Holland along with other legal professionals from Delaware to participate in an international symposium on comparative securities exchange regulations (premised upon Corporate Governance and Business Ethics as the underlying theme) in order to inspire and broaden the perspective of the Judges- and Prosecutors-to-be at the Judges and Prosecutors Training Institute (JPTI) of Taiwan.  Justice Holland immediately agreed on the spot and Representative Eric Chow of the Delaware Representative Office in Taipei, with the blessings of Director Pastor, enthusiastically promised to assist.  I want to take this opportunity to express my heartfelt appreciation to Justice Holland, Director John Pastor and Representative Eric Chow for their joint efforts in bringing this International Symposium to pass.
The Judges and Prosecutors Training Institute (JPTI) is a statutorily established agency charged with the responsibility of educating and training the Judges and Prosecutors of Taiwan (R.O.C.).  These Judges-to-be and Prosecutors-to-be are the legal elites who have done well in our stringent and competitive national exam, and they are the core members of the JPTI. Upon the completion of their training at the JPTI, they will embark on their role as judges or prosecutors engaging in the respective work of case adjudication or detection/investigation. Therefore, the design of this international symposium is distinct from previous model wherein scholars and experts were invited to publish their respective papers. This is a first of its kind in that the students of JPTI will present their papers whereas Justice Holland along with other scholar/experts from Delaware, Director Pastor and Attorney Anderson are invited to critique the presentations and offer their thoughtful guidance; other distinguished guests of this Symposium are then invited to participate in the discussion. 
The topic of this Symposium falls under the main thrust of “Corporate Governance and Business Ethics.” We are grateful to the tremendously helpful guidance of President In-Jaw LAI of the Judicial Yuan, Professor Wallace WANG of National Taiwan University.  Eric CHEN, the education section head of JPTI, has meticulously plan for this Symposium by selecting two famous cases as introductory materials – U.S. v. O’Hagan (a criminal case regarding “insider trading”) and Dura Pharmaceuticals, Inc., et al. v. Michael Broudo (a civil case regarding “misrepresentation”).  O’Hagan discusses the subsumption scope of what constitutes “insider” whereas Dura addresses the determination of causation between loss and misrepresentation.  Under the detail guidance of two law professors -- Zhi-Jie Lin and Wan-Ru Zeng, the students in the 49th Class of JPTI (Zhao-Shi Chen, Ji-Wan Duan and Jia-Liang Lin) jointly penned the first paper “A Critical Analysis of O’Hagan” whereas other students in the 49th Class of JPTI (Wei-Cheng Li, Yi- Ting Liu and Wan-Jun Huang) jointly authored the second paper “On Discussing Loss Causation from Misrepresentation in Securities Exchange Regulations: An Analysis of Dura.”  I believe that in both the morning and afternoon discussion segments of the Symposium, you will witness the sterling result of the participants’ diligent labor.
For those who keep a close watch on the trend of the market economy, it is of interest to note that the market economy of our 21st century is clearly more conscience-oriented and this has helped foster a new market economy that is conscience-focused.  The fundamental ingredients of this successful new market economy are the high premium being placed on the basic respect for fundamental human values: honesty, trust, and fairness.  These ethical values must be integrated to become a part of the business culture and norm in order to ensure that the market be free and function effectively. To be straight out，corporate governance should be oriented with business ethics as its core.  This form of corporate governance may be called “Corporate Governance that is grounded in Business Ethics.”
Nowadays, private enterprises have already formed the strategic center of any civil society. Therefore businesses should fulfill their social responsibilities by subscribing to Corporate Governance that is oriented toward Corporate Stewardship.  Corporate stewardship preserves the corporation as well as the ”human ecology” of the communities which form a part of the corporation, thereby bringing to pass the goal of sustainable development and operation of the corporation.
Actually the notion of “Corporate Governance” first commenced amongst the U.S. academic circles during the 1980s.  Within less than two decades, Corporate Governance is now accepted as a mainstream belief for the development and operation of contemporary businesses.   After 1997, the series of corporate scandals from the likes of Enron and WorldCom as well as the concealment of product defects by Johnson & Johnson which not only shocked the American society at large, but also drew global attention to examine the appropriateness of traditional methods of business operation.  Consequently, the United States Congress enacted the Sarbanes-Oxley Act (Corporate Reform Act of 2002) in an attempt to restore public confidence in the governing of corporations. The notion of Corporate Governance that has business ethics as its core values finally materialized and came into existence.
Corporate Governance refers to a set of procedures, practices, policies, laws and systems that jointly affect the operation, administration and supervision of a corporation.  The scope of Corporate Governance covers the standard of various complicated relationships amongst the stakeholders.  The definition of “stakeholders” has almost 2 meanings: a broad versus a narrow meaning.  Stockholders, management executives and board members are considered as the “principal stakeholders” whereas others (e.g., the staff, suppliers, customers, banking institutions, the oversight agencies, the environment, and even the society at large) are considered as “other stakeholders.”  Corporate Governance that is grounded in Business Ethics is a viable system of Corporate Governance.  The sound principles of Corporate Governance should entail honesty; trust; integrity; openness; performance-oriented; responsibility and accountability; mutual respect; commitment to the business organization; and other ethical values.  In view of that, it is generally acknowledged that any so-called sound “Corporate Governance” all adhere to the following five basic principles:
1.
The principle of respecting the rights of stockholders and equitable treatment of all stockholders:  Corporations should fully respect the rights of its stockholders and should assist all its stockholders in exercising their respective rights by, for instance, providing a full and complete set of relevant information that is understandable and accessible to the stockholders and encouraging all its stockholders to participate in the general stockholders meetings.
2.
The principle of recognizing the rights and interests of other stakeholders:  Corporations should recognize that they have statutory and other obligations toward all their legal and legitimate stakeholders.
3.
The principle of explicitly defining the roles of the board of directors and their respective responsibilities:  The board of directors should be fully capable of handling business-related disputes (includes challenging the performance of the management executives) and undertaking objective review of the board in devising ways of improving its governance.  The board should be adequate in size for the purpose of fulfilling the roles and responsibilities as required by the corporation at issue and the board members should be mission-oriented in undertaking their respective responsibilities.    
4.
The principle of carrying out and implementing professional acts that conform to the standards of integrity and ethics:  Corporation should develop and implement internal rules as the code of conduct to upgrade the ethical compliance of the decision-making process by the board of directors and the management executives.
5.
The principle of disclosure and transparency:  Corporations should publicize the explicit distinction between the board members and the management executives in terms of their respective roles and responsibilities in order to provide the stockholders with a heightened level of accountability amongst the board members and management executives.  Corporations should also implement a verification procedure to safeguard the factual integrity of all their financial reporting.  Appropriate disclosure of material information regarding the corporations should be timely in order to ensure that all investors have full and prompt access.
Before 1997 Taiwan has enacted a number of statutes such as the Company Act and the Securities Exchange Act to set the standard for strengthening information disclosure and establishing internal control system in corporations, in order to put in effect the substantive content of sound Corporate Governance.  However, since the relevant statutes in Taiwan were limited and the standards set were incomplete, and since Corporate Governance had deviated from its right track, business ethics began to digress and eventually resulted in the continual outbreak of scandals involving more than a score of publicly listed and over-the-counter listed companies (including Taiwan Pineapple Corporation; Tong Lung Metal Industry Co.; Procomp Informatics Ltd.; ), including the embezzlement of company assets for use in preventing the fall in the company’s share prices, and other illegal manipulation of share price.  Since the “corporation supervisor system” in our nation did not accomplish its function, certain business operators then had the opportunities to take advantage of these loop holes by utilizing roundabout methods such as cross holding and reinvestment in embezzling the corporation assets to such a grave extent that the ordinary shareholders have no recourse to recover their investment which were siphoned off.  These negative developments greatly impacted the investment desire of the society at large which resulted in the negative chain effect of capital market stagnation that caused Taiwan society at the time to be confronted with a then unprecedented financial crisis and has stunned until now. 

Actually the most effective method in salvaging companies and boosting the economy is to strengthen Corporate Governance. Only by implementing a sound Corporate Governance that is based on Business Ethics would the rights and responsibilities of the management level be clear, the information of the corporation be transparent and the corporation’s decision be humane and reasonable.  Having the abovementioned form of Corporate Governance is the only way of bringing an end to the previous manipulation of market risk, ushering the corporation back on the right track, and redeeming the public’s confidence in the market so that the desire to invest is restored and the market economy is enliven again.

It could either be a matter of coincidence or that Justice Holland had the gift of prophecy:  I recall when Justice Holland visited the JPTI a year ago, the topic of our discussion was not centered around my responsibility (i.e., the training of Judges-to-be and Prosecutors-to-be), instead it was about Corporate Governance and Business Ethics.  It seemed that Justice Holland was prophetically saying in so many words: “When corporations overlook Corporate Governance and ignore Business Ethics, the society at large shall encounter a calamity of catastrophic proportion.”  Sure enough, within a year after that, the whole world is in fact immersed in a financial tsunami crisis.  Looking at the bottom of all this mess, the arch culprit is the fall of Business Ethics and the lack of implementation of Corporate Governance.  Although Justice Holland’s prophetic observation had come to pass in the financial tsunami has indeed arrived, all these development only make the underlying theme of our Symposium that much more relevant and meaningful. 

Although the legal precedent material adopted for this Symposium were centered on the subsumption scope of what constitutes “insider” as well as the determination of causation between loss and misrepresentation, I sincerely hope that all our distinguished guests and honored guests (regardless of those from Taiwan or those from the U.S.) and all the students of the JPTI would, aside from exploring the literal interpretation of the statutes and arguing about the relevant theories and teachings, upgrade and broaden the scope of discussion by broaching the subject from the macroscopic angle of Business Ethics and Corporate Governance, and seeking a sound strategy in deterring the illegal acts of corporations, as well as to perfect the model from which Taiwan legal system borrowed.  The ultimate objective of this Symposium is to find out ways in which the rule of law in our nation could ensure the investing public that the orderliness of the financial market has been restored and that the market economy is again invigorated.  

Once again, on behalf of the Symposium, I want to extend a warm appreciation to our honorable guests from afar in the U.S. as well as the distinguished guests from the judicial and legal sectors.
I also hope that the students of JPTI will have performed well and that you will benefit tremendously from the instruction and thoughtful guidance from Justice Holland, Director Pastor, Attorney Anderson, and the many teachers in attendance.  Finally, I wish this Symposium and all the participants much success.  Now I proclaim that the second segment of our Symposium has begun.  Thank you everyone.

開  幕  致  詞  稿
林所長輝煌
                                          2008.12.04

美國德拉瓦州最高法院Holland大法官、德拉瓦州管理暨預算局國際處 Pastor處長、Anderson大律師、德拉瓦州台北辦事處周處長、各位司法界、法學界先進、同仁、各位貴賓、本所司法官49期各位同學：大家早安！本人謹代表大會竭誠歡迎各位蒞臨參加本所主辦的「台美證券交易法國際研討會」。
本次研討會緣起於Holland大法官在去年12月初應邀來台從事司法交流活動，偶得機會，前來本所參訪，於會談中，向本人提到美國及台灣最近發生的幾起重大「內線交易」案件，認為這些案件，除了牽涉到許多法律爭議外，其實根本遏止之道就是建構完善的「公司治理」制度與提振、彰顯「企業倫理」觀念。本人深有同感，也知悉；德拉瓦州以擁有對企業友善的法律環境著稱，因而促使商業蓬勃發達；該州的＜商事法＞非常完善，最特別的是，設有一個專門法院，稱為「衡平法院」 ，專屬管轄企業糾紛民事事件及企業不法之刑事案件；該法院所著成之相關判例，具有相當的權威性與前瞻性，在全美的商事法領域中領袖各州，居舉足輕重之鰲頭地位，備受推崇；而且在訴訟程序方面，更建立一套相當完善的審判系統，使所有商事爭訟案件，得以速審、速決，佳評如潮，深獲企業界青睞，因而吸引榜列「Fortune 500」的全美知名公司超過半數，紛紛前來該州登記設立，可口可樂公司即是明例；因此，本人相信，關於這項議題，德拉瓦州無論在法律規範面，制度建構上，甚至司法裁判之研析方面，皆有頗多值得我國借鏡之處。本人因而提議，誠邀Holland大法官協同該州專業人士於今年底前再度來台，並以「公司治理與企業倫理」為主軸，舉辦一場比較 ＜證券交易法＞的國際學術研討會，用以啟迪、開闊本所司法官學員視野；當場承獲Holland大法官首肯，而陪同來訪的該州台北辦事處周處長更是熱心允諾，傾力協助，終於有今天這場國際研討會的實現。對此，本人藉此機會，敬向他們表達衷心的謝忱。
本所依法職司司法官養成教育；教育的對象就是司法官學員。我們這些學員都是通過嚴格而競爭激烈的國家考試，脫穎而出的法律精英，成為本所的核心成員，從本所結業後將擔任法官或檢察官，從事司法偵、審工作。因此，這次國際研討會的設計，有別於以往邀請學者、專家發表論文之模式，特別首創先例，由本所司法官學員擔綱論文發表，恭請Holland大法官及來自德拉瓦州的學者、專家Pastor處長及Anderson大律師給予講評、指導，最後敬邀與會貴賓共同參與研討。
這次研討會的主題，在「公司治理與企業倫理」之主軸下，承蒙司法院賴院長，台大王文宇教授之鼎力協助、指導，本所教務組陳瑞仁組長之精心策劃，特別選出二則有關＜證券交易法＞所規範的「內線交易」及「不實陳述」之美國著名案例，亦即，U.S. v. James Herman O’Hagan，以及 Dura Pharmaceuticals, Inc., et al., v. Michael Broudo et al.，作為研討的楔子、素材，前案係刑事案件，後案為民事事件，用以拋磚引玉，分別研討所謂「內線人」之涵攝範圍，以及「損害」與「不實陳述」間「因果關係」之斷定。本所司法官49期學員在林志潔、曾宛如二位法學教授的悉心指導下，第一場的論文－「O’Hagan案判決評析」，由陳照世、段奇琬、林建良等三位學員共同主筆；第二場的論文－「論證券交易法上不實陳述之損失因果關係－以美國Dura案為檢討核心」，則由李韋誠、劉怡婷、黃琬珺等三位學員一齊撰寫。本人深信，在今天上、下午的二場研討會中，各位一定能見證他們辛勤努力的閃亮成果。
長期關切市場經濟走向的人不難發現，21新世紀的市場經濟，顯有邁向以「良心為導向」的趨勢，形塑一個以「良心取向」的新市場經濟模式。這種新型的市場經濟，其成功運作的關鍵，端在尊重人類的基本價值：誠實、信用、公平。這些倫理價值必須融為企業文化，成為市場運作之一環，才能永保市場自由，有效運作。質言之，公司治理應以企業倫理為核心導向。這種公司治理模式，吾人或可稱之為「具有企業倫理觀的公司治理」。當今，私人企業既已要居現代公民社會之策略中心，則企業自當善盡其社會責任，堅定以企業倫理為導向的公司治理信念，蓋此種以企業倫理為導向的公司治理乃是維護公司及其社區之整體「人性生態」，使公司得以永續經營、發展的不二法門。
其實，「公司治理」這個觀念，肇始於1930年代之美國學術界，迄近十餘年，終於廣為散播全球，成為現代企業發展、營運之主流理念。美國在1997年後，陸續爆發安隆公司、世界通訊等大企業製作不實財報，以及強生製藥被控隱瞞產品瑕疵等企業不法行為，不但震驚美國社會，更引來全球關注，開始檢視傳統企業經營方式的妥適性，進而促使美國國會於2002年通過Sarbanes-Oxley法案，亟欲挽回社會大眾對公司治理的信心。以「企業倫理」為核心價值的現代「公司治理」理念，終告具體成形。
所謂「公司治理」，係指一套影響公司營運及監理之程序、習慣、政策、法規及制度，其治理範疇，亦涵蓋對公司利害關係人間諸多錯綜關係之規範。此之所謂「利害關係人」，殆有廣、狹二個意義：股東、公司管理階層及董事會，屬於「 狹義關係人」；公司職員、供應商、顧客、銀行、主管機關、環境，甚至社會整體，則為「廣義關係人」。「具有企業倫理觀的公司治理」就是好的公司治理。良好的公司治理原則應該涵攝「誠實」、「信用」、「正直」、「坦率」、「表現取向」、「責任歸咎」、「相互尊重」，及「對企業之許諾」等倫理價值在內。準此，一般公認所謂「良好的公司治理」，概有以下五項基本原則，可資遵循： 

一、「尊重股東權利，平等對待所有股東」原則：企業應充分尊重股東權利，並盡力協助股東行使股東權，例如，提供完整有用資訊、積極鼓勵股東參加股東大會等

二、「認知公司關係人之權益」原則：企業應認知公司對所有合法利害關係人皆負有法定及其他義務 

三、「明確定位董事會之角色及責任承擔」原則：董事會應具有處理企業爭議及檢討策進治理行為之充分能力；董事會的規模，應恰如其分，且應具有承擔責任之高度使命感。

四、「踐行合乎誠信倫理之專業行為」原則：企業應自定內規，懸為董事、管理階層等人員之行為準則，以提昇企業決策之道德符合性。

五、「公開透明」原則：企業應將董事會及管理階層之角色、職責明確化，公告周知，俾使股東可得知應歸責之對象；企業一切財報之真實性，應有一套完善的查核程序可稽；適時公開企業重要資訊，俾所有投資人可即時取得

我們臺灣在1997年以前，雖以＜公司法＞及＜證券交易法＞等實定法規範，強化公司資訊公開及建立公司內部控制等制度，藉以落實良好公司治理之實質內容，奈因相關法條有限，規範不周，且公司治理偏離正軌，以致企業倫理淪落，終致陸續爆發台鳳公司、東隆五金、博達等數十家上市、櫃大公司，涉嫌挪用公司資產護盤，炒作股價等不法行為；加以我國「公司監察人制度」功能不彰，使企業經營者有機可趁，透過交叉持股與轉投資等迂迴方式，掏空公司，眾多股票族因而血本無歸，求償無門，嚴重影響社會大眾投資意願，造成資本市場交易停滯等負面的連鎖效應，致使當時的台灣社會歷經一場空前的金融危機夢魘，其餘悸迄今猶存。
其實，搶救企業，力拼經濟，最有效的方法就是強化公司治理。 

唯有採行具有企業倫理觀的良好公司治理制度，才能使管理階層權責分明，忠實可靠，確保公司資訊透明化、公司決策人性化、合理化。這樣模式的公司治理，始能有效消弭人為炒作的市場風險，將企業導入正軌，挽回投資大眾的市場信心，增強投資意願，活絡市場經濟。
  不知是巧合，還是Holland大法官慧眼獨具，身懷「預知未來」的特異功能，還記得一年前，當他來本所參訪時，我們交談的議題，並非我所肩負的職責－司法官養成教育的議題，卻是「公司治理」與「企業倫理」，他的言談，似乎在向我預言說：企業若輕忽公司治理，罔顧企業倫理，社會恐將遭遇一場浩劫。果不其然，一年後的今天，全球竟然深陷金融大海嘯的危機當中，我們臺灣也未能倖免於難。據專家指出，此波席捲全球的金融大海嘯，追根究柢，其罪魁禍首就是肇因於企業倫理淪喪，公司治理無方。雖然Holland大法官一語成讖，預言不幸成真，金融海嘯果真臨頭，但卻也使我們今天的研討會主軸顯得格外具有深意。
  雖然今天討研會所採用的案例素材係以「內線交易」案件中「內部人」之涵攝範圍，及因「不實陳述」受害之「因果關係」判斷等二項法律爭議作為研討主題，不過，本人倒是衷心期盼與會所有先進、貴賓，無論是國內的，或來自美國的，以及各位司法官學員，當我們齊聚一堂，熱烈研討這二項主題時，除了探究實定法的文義解釋及爭辯相關學說、理論外，還能更進一步提昇，將觸角擴大，從「企業倫理」與「公司治理」較宏觀的角度出發，探求遏止企業不法之良策，資為健全我國法制之借鑒張本，確保投資大眾，維護金融市場秩序，振興市場經濟。這才是我們這次研討會所要共同追求的終極目標。
  本人再次代表大會對遠道而來的美國貴賓，以及我們司法界及法學界諸位先進的熱心參與，敬表謝意；更希望我們司法官學員在這次研討會中有傑出的表現，期盼你們在Holland大法官、Pastor處長、Anderson大律師，以及在座各位師長的指導、啟發下，人人皆能得到豐碩的收穫。最後，預祝此次研討會圓滿、成功。現在本人宣布，開始進行我們二場的研討會。謝謝大家！
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